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PRESIDENTIAL SIGNING STATEMENTS UNDER 
THE BUSH ADMINISTRATION: A THREAT TO 
CHECKS AND BALANCES AND THE RULE OF 
LAW? 


WEDNESDAY, JANUARY 31, 2007 

House of Representatives, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:22 p.m., in Room 
2142, Rayburn House Office Building, the Honorable John Conyers, 
Jr. (Chairman of the Committee) presiding. 

Mr. Conyers. Good morning. The Committee will come to order. 

Before we begin our hearing, many have heard that our former 
colleague and friend. Father Robert Drinan, passed on Sunday, 
January 28th, here in Washington. Father Drinan served with us 
as a Member of the House and on this Judiciary Committee from 
1970 to 1981, later becoming a professor at Georgetown University 
Law Center, and he was known as a tireless advocate for civil 
rights and social justice in this country and in the world. He was 
a passionate opponent of what he believed was an immoral war we 
were fighting in Vietnam. His principled stands earned him wide- 
spread admiration as well as a prominent place on President Nix- 
on’s enemies’ list. He was the first and last Roman Catholic priest 
to hold a seat in Congress while he wore the cloth, and although 
he enjoyed strong support in his district and would undoubtedly 
have been reelected, he resigned with “regret and pain,” in his 
words, after Pope John Paul II issued a decree forbidding priests 
from holding legislative offices. 

His departure was a great loss to this body and to the American 
people and as a friend and colleague who lived true to his values, 
who answered the highest calling of government service to direct 
its resources to improving people’s lives and correcting social 
wrongs. In honor of his distinguished career and service, I ask 
unanimous consent that we hold a moment of silence for Father 
Drinan. 

[Moment of silence.] 

Mr. Conyers. Thank you. 

We are holding our first oversight hearing in the Judiciary Com- 
mittee of the noth Congress. Many have joined me in expressing 
concern about the growing abuse of power within the executive 
branch. This President has tried to take unto himself what has 
been termed absolute authority on issues such as surveillance, pri- 
vacy, torture, enemy combatants, and rendition. 

( 1 ) 
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Today we are taking up the very important item of Presidential 
signing statements, which supposedly give him the power to ignore 
duly enacted laws he has negotiated with the Congress and signed 
into law. All too often, the Administration has engaged in these 
practices under a veil of secrecy. This is a constitutional issue that 
no self-respecting Federal legislature should tolerate, and so today 
we announce that, out of this oversight hearing, we will begin an 
investigation of the specific use and abuse of Presidential signing 
statements. 

In particular, I intend to ask the Administration to identify each 
statutory provision that they have not agreed with in signing state- 
ments and to specify precisely what they have done as a result. 

Now, an example. If the President claims he is exempt from the 
McCain amendment ban on torture, we need to know whether and 
where he has permitted it. We want to know what he has done to 
carry out his claims to be exempt from many other laws such as 
oversight and reporting requirements under the PATRIOT Act, nu- 
merous affirmative action obligations and the requirement that the 
Government obtain a search warrant before opening the mail of 
American citizens. 

So I am going to ask my staff, along with that of my friend the 
Ranking Member Lamar Smith’s, staff — those two staffs — to meet 
with the Department of Justice and the White House so we can get 
to the bottom of this matter. And we will and we must do this, and 
we are not going to take “no” for an answer. We are a coequal 
branch of Government, and if our system of checks and balances 
is going to operate, it is imperative that we understand how the ex- 
ecutive branch is enforcing or ignoring the bills that are signed into 
law. 

Last summer the American Bar Association appointed a distin- 
guished task force which carefully studied the problem. They found 
out as of last year President Bush had challenged no fewer than 
800 legal provisions, far more than all previous Presidents com- 
bined. This is in a total of 148 signing statements that we have 
here for our Members’ examination. 

Republicans and Democrats alike have reached a unanimous con- 
clusion which was endorsed by the entire American Bar Association 
House of Delegates: this use of signing statements is “contrary to 
the rule of law and our constitutional system of separation of pow- 
ers.” 

Today, in an oversight hearing, we are here to explore that con- 
clusion and then to take action. We are talking about a systematic 
extra-constitutional mode of conduct by the White House. The con- 
duct threatens to deprive the American people of one of the basic 
rights of any democracy, the right to elect Representatives who de- 
termine what the law is, subject only to the President’s veto. That 
does not mean having a President sign those laws but then say 
that he is free to carry them out or not as only he sees fit. 

That concludes my opening statement. I am pleased now to rec- 
ognize the distinguished Ranking Member from Texas, Lamar 
Smith, for his opening remarks. 

You are recognized sir. 

Mr. Smith. Thank you, Mr. Chairman. 
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Members of Congress have a right to say what they think of a 
particular piece of legislation, and the President, too, has the right 
to say what he thinks about a particular piece of legislation. When- 
ever the views of a Member of Congress or the President conflict 
with how a Federal court interprets a piece of legislation, the 
courts will have the final say on what the law means. The fact is 
that courts have rarely mentioned Presidential signing statements, 
and when they have mentioned them, they cite them only when 
such statements support the interpretive view of the statute the 
court has already embraced. 

The Supreme Court explicitly agreed with the Presidential sign- 
ing statement for the first time in United States v. Lovett. In that 
case, the courts held that a provision of the Urgent Deficiency Ap- 
propriation Act of 1943 was unconstitutional, and noted that Presi- 
dent Roosevelt had earlier reached the same conclusion in a sign- 
ing statement. 

Recently, lower courts have occasionally cited signing statements, 
but only as affirmations of their own interpretations of the stat- 
utes. 

Presidential signing statements are a non-issue. Critics have 
launched a massive fishing expedition, but they have caught only 
the reddest of red herrings. To see why, one need look no further 
than the Supreme Court’s decision just last year in Hamdan v. 
Rumsfeld. At the end of June 2006, that much-awaited Supreme 
Court decision completely ignored a Bush administration signing 
statement, asserting that the court lacked jurisdiction over the 
case. 

So this hearing only consists of a critique of a sideshow that the 
courts themselves have barely glanced at. When a Presidential 
signing statement does not support what courts understand legisla- 
tion to mean, the courts ignore the signing statement altogether as 
the Supreme Court did last year. 

A Congressional Research Service report to Congress issued Sep- 
tember 20th, 2006 concluded that, “A bill that is signed by the 
President retains its legal effect and character irrespective of any 
pronouncements made in a signing statement, and remains avail- 
able for interpretation and application by the courts.” The same re- 
port concluded that, “ultimately, it does not appear that the courts 
have relied on signing statements in any appreciably substantive 
fashion.” 

Opponents of the use of signing statements claim the President 
should veto bills if they contain any sections the President thinks 
are unconstitutional, and that if the President signs a bill, he has 
to implement the whole bill until a court decides he does not have 
to. But that would mean, for example, that the President would 
have to veto an entire bill that funds the military, and thereby 
deny the troops the support they deserve if the bill contained a sin- 
gle unconstitutional provision. In such instances, there is no reason 
the President should have to veto the whole bill rather than simply 
state the constitutional objections to one small portion of it. 

If the President acts on his signing statement in an unconstitu- 
tional way, his position can be challenged in court, but the fact re- 
mains that this hearing is based entirely on a hypothetical, since 
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no one can cite a single instance in which President Bush has ever 
failed to implement a law. 

This hearing apparently is motivated by the alarm some feel 
when a duly elected President says what he thinks a statute means 
through a Presidential signing statement, even when courts rou- 
tinely ignore such statements or simply cite them when they agree 
with their own statutory interpretation. Yet the same critics have 
never expressed any alarm when the courts on their own cite for- 
eign law to interpret domestic statutes in ways that are not sup- 
ported by American voters and their duly elected Representatives. 

Yet, this hearing focuses not on courts and judges, but rather on 
the President’s simple opinion about the legislation he is deciding 
to sign. One has the distinct feeling that this is really a policy de- 
bate. If critics of signing statements agreed with the President on 
policy, we simply would not be here today. 

Mr. Chairman, we have distinguished witnesses this morning, 
and I look forward to hearing from them and yield back the bal- 
ance of my time. 

Mr. Conyers. Thank you, Mr. Smith. 

I now recognize the Chairman of the Subcommittee on the Con- 
stitution, Civil Rights, and Civil Liberties, Mr. Jerry Nadler of New 
York, for his opening statement. 

Mr. Nadler. Thank you, Mr. Chairman. 

Mr. Chairman, I think today’s hearing is an important milestone. 
For too long, this Administration has gotten a pass when it comes 
to congressional oversight. Those days are over. I want to commend 
you, Mr. Chairman, for taking this early opportunity to resume the 
exercise of Congress’ constitutional duty to act as a check on the 
executive branch. 

It is a core function established by the framers of our Constitu- 
tion to ensure that no President can exercise unfettered power. The 
question of signing statements is an important one. Article I, Sec- 
tion 7 of the Constitution provides the President with the following 
options when presented with a bill passed by Congress. 

“If he approves, he shall sign it, but if not, he shall return it with 
its objections to that house at which it shall have originated.” That 
strikes me as pretty clear. 

The more critical concern I have about this President’s signing 
statements is their actual content. His broad and often unfounded 
assertions of Presidential power and his repeated attempts to rein- 
terpret laws passed by Congress against the obvious intent are the 
real dangers. The President gets a yea or nay. He does not get to 
rewrite the bill or to try to establish his own legislative history. 
Only the legislative branch makes legislative history; hence, the 
name. 

I would hope that the courts would not be tempted to look to 
these statements as anything more than oratory. They have no sig- 
nificance in terms of understanding and interpreting the legisla- 
tion. At most, some of these signing statements could be considered 
due warning from the President that he intends to violate a law 
he has just signed. That is something we and the American people 
should take very seriously. 

Of course, we have more than just signing statements to dem- 
onstrate this Administration’s contempt for the rule of law. It is 
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when the President acts on his declaration that the law means 
something other than what Congress intended that he goes from 
arrogance to lawlessness. In many cases, he has not even heen 
forthright enough to let us know that he intends to violate the law. 
We have found out hy reading the newspapers. 

The President is not shy about publicly declaring that he is not 
bound by the rule of law. His repeated assertions, for example, that 
he does not need to obtain a warrant for the Foreign Intelligence 
Surveillance Court, despite the fact that the law specifically re- 
quires one, is just one outrageous example. The fact that the Presi- 
dent authorized warrantless surveillance in violation of the law 
threatens our democracy. 

I would also remind people that FISA is a criminal act and says 
that it is a felony for anyone under the color of law, meaning Gov- 
ernment officials, to wiretap Americans in the United States except 
under the provisions of that law. And I would again remind people 
that the statute of limitations of that law runs considerably beyond 
the lifetime of this Administration. 

I look forward to the testimony today, but I again want to thank 
Chairman Conyers for beginning his chairmanship with this impor- 
tant inquiry. It is an auspicious beginning to what I am confident 
will be a productive Congress. 

Thank you, Mr. Chairman. 

Mr. Conyers. Thank you very much. 

Finally, I recognize the Ranking Minority Member of the Sub- 
committee, Trent Franks of Arizona, for his opening remarks. 

Mr. Franks. Thank you, Mr. Chairman. 

Mr. Chairman and Members, given today’s hearing focuses on 
the proper function of the Executive under the U.S. Constitution, 
it is appropriate that we look to the Constitution itself to be our 
guide. 

Article II, Section 1 mandates that the President take a very spe- 
cific oath of office, just as do Members of Congress and Federal 
judges, and the oath is as follows: “I do solemnly swear that I will 
faithfully execute the Office of President of the United States, and 
will to the best of my ability preserve, protect, and defend the Con- 
stitution of the United States.” 

The constitutional system of checks and balances among the 
three branches of Government is fundamental to the American sys- 
tem of Government, and most of us learned how it works in basic 
high school civics class. So let us consider, if the Congress passes 
an unconstitutional law, as it has sometimes done in the past, ac- 
cording to even the Supreme Court jurisprudence, then what is the 
President to do? Can anyone seriously contend that the President 
has no choice but to enforce the unconstitutional law upon the peo- 
ple? Could that possibly be what the framers intended? And what 
of checks and balances? Are the people to be oppressed by an un- 
constitutional law unless it can be processed through the court sys- 
tem, or does the President have the ability to exercise his judgment 
as to the constitutionality of an act of Congress? 

An honest reading of the Presidential oath allows us only one 
conclusion: that the President has a duty to the people to execute 
only that law which is constitutional. Conversely, he has a duty to 
protect the people from the enforcement of an unconstitutional law. 
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Indeed, in the Marbury decision, Chief Justice Marshall pro- 
claimed, “A legislative act contrary to the Constitution is not law.” 

Presidential signing statements are valuable tools used since the 
early days of the Republic to explain the Executive’s understanding 
of a statute and, at times, to enable the President to renounce his 
refusal to enforce a clearly unconstitutional statute. According to 
the Office of Legal Counsel under the Clinton administration, this 
practice is consistent with the views of the framers, and Presi- 
dential signing statements have been common in both the Bush 
and Clinton administrations, with Mr. Clinton issuing approxi- 
mately 391 signing statements. And for obvious reasons. Presi- 
dential signing statements tend to be more common in times of war 
when the President must exercise his role as Commander in Chief 
in addition to his other roles. 

Now, the Majority has stated in their preparatory memorandum 
the signing statements may be used to invite judicial review and 
to attempt to influence what a court sees when examining the leg- 
islative history. However, this statement is not proven out by our 
history. And I echo the thoughts of Ranking Member Lamar Smith 
when he makes clear that the courts have not substantively relied 
on Presidential signing statements to inform their decisions. Even 
Laurence Tribe has dismissed this supposed, “threat” of signing 
statements as nothing more than a flourish on the part of the Chief 
Executive. 

Therefore, there seems to be no merit in the opposition’s argu- 
ments, and one must beg the question of why we are devoting a 
hearing to this issue. If we are truly concerned about the courts’ 
relying upon sources of law other than U.S. statutes, then we 
would immediately move our examination to a more genuine threat 
to the Constitution today, and that is the U.S. courts’ increasing re- 
liance upon foreign law, made by foreign rulers who are not elected 
for the people or by the people of the United States and who do 
not share our basic values. 

Thank you, Mr. Chairman. 

Mr. Conyers. Thank you very much. 

I invite the rest of our Members to submit their statements for 
the record. 

Mr. ISSA. Mr. Chairman? 

Mr. Conyers. Who seeks recognition? Yes, Mr. Issa. 

Mr. Issa. A parliamentary inquiry. 

Don’t the rules allow us to make oral opening statements unless 
granted by unanimous consent? 

Mr. Conyers. No, sir. I am afraid 

Mr. Issa. So you are cutting off the opportunity for opening 
statements to be on the record here in public hearing? 

Mr. Conyers. Well, I am not cutting them off. I am following the 
tradition for the last 40 years that I have been on the Committee. 

Mr. Issa. Thank you, Mr. Chairman. 

Mr. Conyers. We have a distinguished panel of witnesses, and 
I am grateful that they are here this morning to help us consider 
this important subject. 

The first witness is the Deputy Assistant Attorney General with 
the Office of Legal Counsel at the United States Department of 
Justice, Mr. John Elwood. He has previously held positions in the 
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Solicitor General’s Office, the Criminal Division and the U.S. Attor- 
ney’s Office in Virginia. He clerked for the late Judge Daniel 
Mahoney of the U.S. Courts of Appeal for the Second Circuit and 
for Associate Justice Anthony M. Kennedy. 

Welcome, sir. 

Then we have our former colleague, the Honorable Mickey Ed- 
wards, a former Member of Congress from Oklahoma, who now lec- 
tures at Princeton University’s Woodrow Wilson School of Public 
and International Affairs and directs a program on political leader- 
ship for the Aspen Institute. He was a founding trustee of the Her- 
itage Foundation as well as chairman of the American Conserv- 
ative Union. Recently, he has served as a member of the American 
Bar Association’s task force on signing statements. 

Welcome, sir. Glad that you are back. 

Following him, we have Ms. Karen Mathis, a partner in the Den- 
ver office of McElroy, Deutsch, Mulvaney & Carpenter, and the 
current president of the American Bar Association, one of the many 
leadership roles that she has held in the ABA during her profes- 
sional career. 

Welcome to the hearing. 

Our fourth witness this morning will be Nicholas Rosenkranz, 
Associate Professor of Law at Georgetown University. Professor 
Rosenkranz clerked for Justice Anthony Kennedy and was Attorney 
Advisor in the Justice Department’s Office of Legal Counsel. He 
also serves on the Council on Foreign Relations. 

Welcome, sir. 

Finally, we have Charles Ogletree of Harvard Law School, where 
he holds the Jesse Climenko Professorship. He is the founding ex- 
ecutive director of the school’s Charles Hamilton Houston Institute 
for Race and Justice. Professor Ogletree began his legal career here 
in the District of Columbia in the Public Defender Service. 

Members of the panel, each of your written statements will be 
made part of the record in its entirety. I ask that you summarize 
your testimony in the usual 5 minutes or less. We have a timing 
light that will assist you in that endeavor. 

Let us begin with Mr. Elwood. 

Welcome. 

TESTIMONY OF JOHN P. ELWOOD, DEPUTY ASSISTANT ATTOR- 
NEY GENERAL, OFFICE OF LEGAL COUNSEL, UNITED 

STATES DEPARTMENT OF JUSTICE 

Mr. Elwood. Thank you. Chairman Conyers, Ranking Member 
Smith and Members of the Committee. I appreciate the opportunity 
to appear today to discuss the use and legality of Presidential sign- 
ing statements. 

The subtitle of today’s hearing asks whether the President’s use 
of such statements poses a threat to checks and balances and the 
rule of law. The answer to that question, I think, is clearly “no” for 
three reasons. 

First, such signing statements are traditional, dating back at 
least to 1821. Second, they are both lawful and appropriate. And 
third, far from being a threat to checks and balances, they are an 
essential part of a respectful constitutional dialogue 
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Mr. Nadler. Mr. Chairman, would you ask the witness to speak 
a little closer to the microphone, please? 

Mr. Elwood. I would be happy to. I am sorry about that. Cer- 
tainly. 

Third, far from being a threat to checks and balances, they are 
an essential part of a respectful constitutional dialogue among co- 
equal branches of Government. 

Let me be clear from the outset. Article I of the Constitution 
gives Congress exclusive legislative power, a clear and unequivocal 
mandate. These statements do not subvert the authority of Con- 
gress nor do they arrogate to the executive branch any authority 
with which it is not constitutionally entrusted. 

Beginning in the early days of the Republic under Presidents 
Monroe and Jackson and continuing under Presidents Lincoln and 
Wilson, Presidents have long used signing statements to note con- 
stitutional issues raised by the law. The use of such constitutional 
signing statements has greatly increased in recent decades, and 
such statements have been issued by every President since Frank- 
lin Roosevelt. Traditionally, Presidents have used them to provide 
guidance to executive branch employees about new laws they must 
implement and to communicate the President’s constitutional views 
to Members of Congress and to the public. 

As this long tradition reflects, signing statements are not acts of 
Executive defiance of Congress, nor are they an indication that the 
President will adhere to the laws selectively as he wishes. While 
signing statements often seek to preserve the Executive’s role in 
our system of checks and balances, the mere description of con- 
stitutional concerns about a provision does not imply that the law 
will not be enforced as written. 

President Bush’s signing statements are consistent with those of 
his predecessors and give voice to views expressed by Presidents of 
both parties, including Presidents Truman, Eisenhower, Carter, 
and Clinton. In fact, after a detailed study, the Congressional Re- 
search Service concluded that, “It is important to note that the sub- 
stance of President Bush’s signing statements do not appear to dif- 
fer substantively from those issued by either Presidents Reagan or 
Clinton.” 

Professors Curtis Bradley of Duke Law School and Eric Posner 
of the University of Chicago noted that they were, “almost identical 
in wording,” to President Clinton’s statements. 

Contrary to recent claims, the number of constitutional signing 
statements the President has issued is comparable to every Presi- 
dent in a generation. 

Second, this longstanding practice is clearly lawful, an exercise 
of the President’s obligation under Article II to take care that the 
laws be faithfully executed and to preserve, protect and defend the 
Constitution. In executing new laws, the President must interpret 
their meaning both standing alone and in light of supreme law, the 
Constitution. As the Supreme Court held in Boucher v. Synar, “In- 
terpreting a law enacted by Congress to implement the legislative 
mandate is the very essence of execution of the law.” Moreover, the 
Congressional Research Service recently concluded that, “No con- 
stitutional or legal deficiencies adhere to the issuance of such state- 
ments.” 



9 


During the Clinton administration, Assistant Attorney General 
Walter Dellinger noted that such statements were, “legitimate and 
defensible.” And Harvard Law School Professor Laurence Tribe re- 
cently said that such statements are, “constitutionally 
unobjectionable,” a judgment shared by Professors Bradley and 
Posner. 

Third, far from being a threat to the rule of law, these state- 
ments promote comity by publicly informing coequal branches of 
Government of the President’s constitutional views on the execu- 
tion of new laws. Such statements do not seek to alter the constitu- 
tional balance among the branches nor could they under the Con- 
stitution. The legislative process and indeed Government as a 
whole would suffer if the President withheld his views about con- 
stitutional concerns until the moment of enforcement or if his only 
option to express those views were to veto needed legislation re- 
flecting months or years of work because of what are sometimes 
minor and redressable issues. 

Signing statements seek to promote a dialogue between the 
branches of Government to ensure that the President faithfully 
executes the law while respecting Congress’ exclusive authority to 
make it. 

I thank the Committee for allowing me to testify, and I would be 
happy to answer any questions you may have. 

Mr. Conyers. Thank you, sir. 

[The prepared statement of Mr. Elwood follows:] 
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Mr. Chairman, Ranking Member Smith, and Members of the Committee, I 
appreciate the opportunity to appear here today to discuss the purpose and history of 
presidential signing statements. 

Like most Presidents before him, President Bush occasionally issues statements 
on signing legislation into law. Presidents have used these “signing statements'’ for a 
variety of purposes. At times Presidents use signing statements to explain to the public 
why the President endorses a bill and what the President understands to be its likely 
effect. At other times, Presidents use the statements to guide subordinate officers within 
the Executive Branch in enforcing or administering a particular provision. 

Presidents throughout history also have issued what may be called 
“constitutional” signing statements, and it is this use of the signing statement that has 
recently been the subject of public attention. Presidents are sworn to “preserv’e. protect, 
and defend the Constitution,” and thus are responsible for ensuring that the manner in 
which they enforce acts of Congress is consistent w'ith .America’s founding document. 
Presidents have long used signing statements for the purpose of “informing Congr-ess and 
the public that the Executive believes that a particular provision would be 
unconstitutional in certain of its applications,’’ The Legal Significance of Presidential 
Signing Statements, 17 Op. O.L.C. 131, 131 (1993), or for stating that the President will 
interpret or execute provisions of a law in a manner that would avoid possible 
constitutional infirmities. As Assistant Attorney General Walter Dellinger noted early 
during the Clinton Administration, “[sjigning statements have frequently expressed the 
President’s intention to construe or administer a statute in a particular manner (often to 
save the statute from unconstitutionality).’’ Id. at 132. 

President Bush, like many of his predecessors dating back to President James 
Monroe, has issued constitutional signing statements. The constitutional concerns 
identified in these statements often pertain to provisions of law that could be read to 
infringe explicit constitutional provisions (such as the Recommendations Clause, the 
Presentment Clauses, and the Appointments Clause) or to violate specific constitutional 
holdings of the Supreme Court. (Common examples are set forth in Part II below.) As 
such, President Bush’s signing statements are indistinguishable from those issued by past 
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Presidents. As the Congressional Research Service concluded in its recent 
comprehensive study, “it is important to note that the substance of [President Bush’s] 
signing statements do not appear to differ substantively from those issued by either 
Presidents Reagan or Clinton.” Presidenllal Signing Statements: Constitutional and 
Institutional Implications, CRS Reports, at CRS-12 (Sept. 20, 2006); accord Curtis A. 
Bradley & Eric A. Posner, “Signing Statements: It’s a President's Right,’’ Boston Globe 
(Aug. 3, 2006) (“The constitutional arguments made in President Bush’s signing 
statements ai’e similar — indeed, often almost identical in wording — to those made in Bill 
Clinton’s statements.”). In addition, the number of such statements issued by President 
Bush is in keeping with the number issued by every President during the past quarter 
century. 

It is important to establish at the outset what presidential signing statements are 
not; an attempt to “cherry-pick” among the parts of a duly enacted law that the President 
will choose to follow, or an attempt unilaterally to redefine what the law is after its 
enactment. Presidential signing statements are, rather, a statement by the President 
explaining his interpretation of and responsibilities under the law, and they are therefore 
an essential part of the constitutional dialogue between the Branches that has been a part 
of the etiquette of government since the early days of the Republic. Nor are signing 
statements an attempt to “override” duly enacted laws, as some critics have suggested. 
Many constitutional signing statements are an attempt to preserve the enduring balance 
between coordinate Branches of Government, but this preservation does not mean that 
the President will not enforce the provision as enacted. 

One common example illustrates the natural course by which a President may 
object to a constitutionally problematic provision without deviating from the text of a 
statute or failing to abide by its provisions. In the Appointments Clause context 
discussed below, Congress sometimes attempts to place undue restrictions on the pool 
from which the President may select appointment candidates. As a mandatory directive 
to the President, such restrictions violate the Appointments Clause. U.S. Const,, ait. II, § 
2. as each of the past four Presidents has noted in signing statements. If construed as a 
recommendation fi'om Congress, however, these appointments provisions are 
constitutional and are often routinely followed. A constitutional signing statement on this 
issue, therefore, is not a declaration that the President will not follow the appointments 
provisions, but that he remains free to abide by them as a matter of policy. And it is 
commonly the case that Presidents do abide by such appointment provisions. 

Similarly, a surprising number of newly enacted statutes seek to require the 
approval of a congressional committee before execution of a law, despite well-settled 
Supreme Court precedent that such “legislative veto” provisions violate the Presentment 
and Bicameralism Clauses ofthe Constitution, art. I, § 7. See INSv. Chadha, 462 U.S. 
919, 958 (1983). More than 20 years after that clearly controlling Supreme Court 
decision, unconstitutional legislative veto provisions remain so common that President 
Bush has had to raise the issue in approximately 55 of his 126 constitutional signing 
statements. See, e.g.. Statement on Signing the Militaiy Quality of Life and Veterans 
Affairs Appropriations Act, 41 Weekly Comp. Pres. Doc. 1 799, 1 799 (Nov. 30, 2005) 
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("The Constitution requires bicameral passage, and presentment to the President, of all 
congressional actions governing other branches, as the Supreme Court of the United 
States recognized in INS v. Chadha (1983), and thus prohibits conditioning executive 
branch action on the approval of congressional committees. Many provisions of the Act 
conflict with this requirement and therefore shall be construed as calling solely for 
notification, including the following: 'Department of Defense Base Closure Account 
2005,’ ‘Department of Veterans Affairs, Information Technology Systems,’ ‘Department 
of Veterans Affairs, Construction, Major Projects,' and sections 128, 129, 130, 201, 211, 

2 1 6, 225, 226, 227, and 229.”); Statement on Signing the Agriculture, Rural 
Development Food and Drug Administration, and Related Agencies Appropriations Act 
41 Weekly Comp. Pres. Doc. 1701, 1701 (Nov. 10, 2005) ("The executive branch shall 
constme certain provisions of the Act that pru’port to require congressional committee 
approval for the execution of a law as calling solely for notification, as any other 
constmction would be inconsistent with the principles enunciated by the Supreme Court 
of the United States in /NS v. Chadha"). 

When constitutionally problematic provisions such as these are placed in 
otherwise constitutional bills, signing statements serv'e the appropriate function of 
reminding Congress and members of the Executive Branch of the deficiency. Again, 
however, President Bush and past Presidents to our knowledge have not ignored these 
provisions, but have instead done their utmost to apply them in a manner that does not 
violate the Constitution by ordering Executive Branch officials to notify congressional 
committees as anticipated by the provisions. See id. In short, where a President has no 
choice but to avoid a constitutional violation, the President’s best course is to announce 
publicly his intention to construe the provision constitutionally. Where the constitutional 
violation stems not ftom the substance of a provision but from its mandatoiy nature, as 
with the Appointments Clause, the President’s best course is to note the deficiency, 
leaving the President free to act in accordance with the provision as a matter of policy. 

In another category of cases, Presidents recognize a statute as constitutional on its 
face, and anticipate that it will be applied constitutionally, but also foresee that in extreme 
or unanticipated circumstances it could raise the possibility of an unconstitutional 
application. An appropriate signing statement may therefore announce that the President 
fully intends to apply the law as far as possible, consistent with his duty to the 
Constitution. 

The charge that constitutional signing statements are a "power grab” and encroach 
on Congress’s power to w'rite the law' is fundamentally flawed. Signing statements do not 
alter the constitutional balance bertveen the President and Congress. That is established 
by the Constitution itself, and neither the President nor Congress can alter it through their 
actions. Signing statements do not expand the President’s authority; The President 
cannot adopt the provisions he prefers and ignore those he does not; he must execute the 
law' as the Constitution requires. Nor do signing statements diminish congressional 
pow'er. Congress has no pow'er to enact unconstitutional law's, and that is tme w-hether 
the President issues a constitutional signing statement or not. 
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I. 

Signing statements have been an integral part of the constitutional dialogue 
betv'een the Branches of Government since the early days of the Republic. After a 
thorough study. Assistant Attorney General Dellinger concluded that the use of signing 
statements “to raise and address the legal or constitutional questions . . . presented by’’ 
enrolled bills “can be found as early as the Jackson and Tyler Administrations, and later 
Presidents, including Lincoln, Andrew Johnson, Theodore Roosevelt, Wilson, Franklin 
Roosevelt, Truman, Eisenhower, Lyndon Johnson, Nixon, Ford and Carter, also engaged 
in the practice.'’ 17 Op. O.L.C. at 138. Even as early as 1821, President James Monroe 
issued a signing statement in which he stated that he would construe a statutory provision 
in a manner that did not conflict with his prerogative to appoint officers. See 2 A 
Compilation of the Messages and Papers of the Presidents 698 (James D. Richardson 
ed.,1897). In 1830, Andrew Jackson "signed a bill and simultaneously sent to Congress a 
message” setting forth his interpretation “that restricted the reach of the statute.” 1 7 Op. 
O.L.C. at 138 (quoting Louis Fisher, Constitutional Conflicts between Congress and the 
President Qd. 1991)). 

The use of the constitutional signing statement has become more common in 
recent presidencies, beginning with President Reagan, While the task of counting 
constitutional signing statements is inexact because of the difficulty of characterizing 
such statements. Presidents Reagan, George FI.W. Bush, Clinton, and George W. Bush 
have apparently issued constitutional signing statements with respect to similar numbers 
of laws. By our count. President Reagan issued constitutional signing statements with 
respect to 80 laws; George H.W. Bush. 1 14; Clinton, 80. The numbers in the academic 
literature are comparable or even higher. By our count, President Bush has issued 
constitutional signing statements with respect to 126 bills as of January 25 of this year. 
Some Presidents have in the past used signing statements simply to praise a piece of 
legislation, and even including non-constitutional signing statements, the total number of 
signing statements is only a small fraction of the number of laws passed by Congress. 

For example. President Bush issued a total of 28 signing statements for both bills and 
joint resolutions in 2003, 25 in 2004, 14 in 2005, 23 in 2006. and 1 thus far this year, 
totaling only approximately 9 percent of the 498 public law's passed by the 108th 
Congress and the 482 public laws passed by the 109th Congress. 

This practice of issuing signing statements does not mean that a President has 
acted contrary' to law' or the Legislative Branch. The practice is consistent w'ith, and 
derives from, the President's constitutional obligations, and is an ordinary' part of a 
respectful constitutional dialogue betw-een the Branches. When Congress passes 
legislation containing provisions that could be constraed or applied in certain cases in a 
manner contrary to w'ell-settled constitutional principles, the President can and should 
take steps to ensure that such law's are interpreted and executed in a manner consistent 
with the Constitution. The Supreme Court specifically has stated that the President has 
the pow'er to “supeiwise and guide [Executive officers’] construction of the statutes under 
which they act in order to secure that unitary and uniform execution of the laws which 
.Article 1 1 of the Constitution evidently contemplated in vesting general executive pow'er 
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in the President alone,” Myers v. United Slates, 272 U.S. 52, 135 (1926); see also 
Bowsher v, Synar, 478 U.S. 714, 733 (1986) ("Interpreting a law enacted by Congress to 
implement the legislative mandate is the very essence of ’execution’ of the law.”). 

The President takes an oath to "preser\’e, protect and defend the Constitution of 
the United States." U.S. Const., art. II, § 1, cl. 8. The President has the responsibility 
and duty also to faithfully execute the laws of the United States. U.S. Const., art. II. § 3. 
But these duties are not in conflict: the law' the President must execute includes the 
Constitution — the supreme law' of the land. Because the Constitution is supreme over all 
other law% the President must resolve any conflict betw'een statutoiy law and the 
Constitution in favor of the Constitution, just as courts must, 


This presidential responsibility may arise most shaiply when the President is 
charged with executing a statute, passed by a previous Congress and signed by a prior 
President, a provision of which he finds unconstitutional under inteivening Supreme 
Court precedent. A President that places the statutory law over the constitutional law in 
this instance would fail in his duty faithfully to execute the laws. The principle is equally 
sound where the Supreme Court has yet to rule on an issue, but the President has 
detennined that a statutory law' violates the Constitution. To say that the principle is not 
equally sound in this context is to deny the President’s independent responsibility to 
inteipret and uphold the Constitution. It is to leave the defense of the Constitution only 
to two, not three, of the branches of our government. See United States v. Verdiigo- 
Urquidez. 494 U.S. 259. 274 (1990) (“The Members of the Executive and Legislative 
Branches are sw-om to uphold the Constitution, and they presumably desire to follow its 
commands.”); Wehsterv. Doe, 486 U.S. 592, 613 (1988) (Scalia, J.. dissenting) 
("Members of Congi'ess and the supervising officers of the Executive Branch take the 
same oath to uphold the Constitution that w’e do . . . ."). 

In the past year alone, many prominent commentators, including respected 
scholars and former officials of the Clinton Administration’s Justice Department, have 
said that the use of signing statements is a legitimate presidential pow'er. For example. 
Professors Tribe, Bradley, and Posner have acknow'ledged the appropriateness of 
constitutional signing statements. See Laurence H. Tribe, "'Signing statements' are a 
phantom target,” Boston Globe (Aug. 9, 2006); Curtis A. Bradley & Eric A. Posner, 
"Signing Statements: It’s a President’s Right.” Boston Globe (Aug. 3, 2006); Curtis A. 
Bradley & Eric A. Posner, Presidential Signing Statements and Executive Power, Const, 
Commentary (forthcoming). Professor Dellinger has done the same, reiterating the views 
that he expressed as Assistant Attorney General during the Clinton Administration (and 
that I have quoted above). Walter Dellinger, "A Slip of the Pen,” N. Y. Times, July 3 1 , 
2006. And the Congressional Research Seiwice concluded that "in analyzing the 
constitutional basis for, and legal effect of, presidential signing statements, it becomes 
apparent that no constitutional or legal deficiencies adhere to the issuance of such 
statements in and of themselves.” Presidential Signing Statements tixCRS-\. These 
analyses by commentators who span the ideological spectrum represent the mainstream 
opinion among informed constitutional scholars. 
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I am aware that the American Bai' Association issued a report last year that 
reached a contrary conclusion. See American Bar Association, Report of the Task Force 
on Presidential Signing Statements and the Separation of Powers Doctrine (Aug. 2006). 
We respectfully disagree with the analysis in that report, which suggests that a President 
has no choice but to enforce a clearly unconstitutional provision of law until the provision 
is strack dow'n by a court, and that a President has no choice but to veto a bill if even a 
minor provision of an omnibus bill violates the Constitution in some applications. As 
noted, scholars of many different view'points share our disagreement with the report's 
constitutional analysis. 

To be sure, people may fairly disagree with the language in particular signing 
statements, because there is honest disagreement in many instances about what the 
Constitution requires. But as this testimony will reveal, President Bush’s signing 
statements are of a piece w'ith prior administrations’ signing statements. He is exercising 
a legitimate power in a legitimate way. 

To appreciate the value of signing statements, consider the alternatives. As we 
understand the argument, some critics of presidential signing statements would prefer that 
a President either reject the legislation ourtight through veto or remain silent upon 
signing the legislation, First, it has never been the case that the President’s only option 
when confi'onting a bill containing a provision that is constitutionally problematic is to 
veto the bill. Presidents .lefferson [e.g.. the Louisiana Purchase), Lincoln, Theodore 
Roosevelt. Wilson, Franklin Roosevelt, Truman. Eisenhower, Kennedy. Lyndon Johnson, 
Ford, Carter, as well as George H.W. Bush and Clinton, have signed legislation rather 
than vetoing it despite concerns that particular aspects of the legislation posed 
constitutional difficulties. See 17 Op. O.L.C. at 132 nn.3 & 5, 134, 138; see also 
Chadha. 462 U.S. at 942 n. 13 (‘Tt is not uncommon for Presidents to approve legislation 
containing parts which are objectionable on constitutional grounds”). Assistant Attorney 
General Dellinger explained early during the Clinton Administration: ”In light of our 
constitutional history, we do not believe that the President is under any duty to veto 
legislation containing a constitutionally infirm provision.” 17 Op. O.L.C. at 135. To be 
sure, Presidents have the option of vetoing a bill most of whose provisions are clearly 
constitutional but that contains a few provisions that may be read to permit certain 
unconstitutional applications. It is more sensible, however, to sign the bill while giving 
the problematic provisions a "saving” construction. 

Respect for the Legislative Branch in this circumstance is not shown by the veto 
of an otheiw'ise well crafted bill, but by a candid and public signing statement. 

Compared to vetoing a bill, giving constitutionally infirm provisions a "saving” 
interpretation through a signing statement gives fuller effect to the wishes of Congress by 
giving complete effect to the great bulk of a law’s provisions and the fullest possible 
effect to even constitutionally problematic provisions. This approach is not an affront to 
Congress. Instead, it gives effect to the well-established legal presumption that Congress 
did not choose to enact an unconstitutional provision. As Assistant Attorney General 
Dellinger explained, this practice is “analogous to the Supreme Court’s practice of 
constming statutes, where possible, to avoid holding them unconstitutional.” 1 7 Op. 
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O.L.C. at 133. A veto, by comparison, would render all of Congress’s work a nullity, 
even if, as is often the case, the constitutional concerns involve relatively minor 
provisions of major legislation. The value of this ability to preserve legislation has 
grown in step with the use of large omnibus bills in the last few decades. 

It should also be noted that a veto may only delay, not avoid, the constitutional 
question. If a President’s veto is overridden by Congress, the resulting statute still must 
be interpreted and executed by that and future Presidents in keeping with the 
Constitution, To return to the example of a Chadha violation, where a provision attempts 
to condition future executive action on the approval of a congressional committee, the 
President and the courts, including the Supreme Court, will still be compelled to hud that 
provision unconstitutional, and therefore unenforceable. Moreover, this was true even 
before the definitive Supreme Court ruling in Chadha. See. e.g., Chadha, 462 U.S. at 
942 n.l3 (citations omitted) (”1 1 Presidents, from Mr. Wilson through Mr. Reagan, who 
have been presented with this issue have gone on record at some point to challenge 
congressional vetoes as unconstitutional.”). 

As for the second suggested alternative to signing statements — presidential 
silence — it is not clear what critics of signing statements hope will be gained by such a 
course. Signing statements have the virtue of making the President’s views public. A 
statement may notify the Congi'ess and the American people of concerns that the 
President has about the legislation and how the Executive Branch will construe a 
particular law. Or it may serve only as a reminder to those in the Executive Branch 
charged with executing a law that the law must be applied within the confines of the 
Constitution. Neither Congress nor the public would be better served by such statements 
being restricted to an internal Executive Branch audience. Employing signing statements 
to advise Congress of constitutional objections is more respectful of Congress’s role as an 
equal branch of government than public silence, and promotes a constitutional dialogue 
that is healthy in a democracy. 

The last possible alternative — for the President to remain publicly silent and not 
to direct subordinate executive branch officials to construe the law in a constitutional 
manner — would flatly contradict the Constitution’s requirement that the President 'Take 
care that the Laws [are] faithfully executed.” Recent administrations, including the 
Reagan, George H.W. Bush, and Clinton Administrations, consistently have taken the 
position that "the Constitution provides [the President] with the authority to decline to 
enforce a clearly unconstitutional law.” 17 Op. O.LC. at 133 (opinion of Assistant 
Attorney General Dellinger) (noting that understanding is "consistent w'ith the view' of the 
Framers” and has been endorsed by many members of the Supreme Court). Indeed, 
"eveiy^ President since Eisenhow'er has issued signing statements in wEich he stated that 
he w'ould refuse to execute unconstitutional provisions.” Presidential .Authority to 
Decline to Execute Unconstitutional Statutes, 18 Op. O.L.C. 199, 202 (1994) (opinion of 
Assistant Attorney General Dellinger) (noting that "consistent and substantial executive 
practice” since "at least 1860 assert[s] the President’s authority to decline to effectuate 
enactments that the President views as unconstitutional” id at 1 99.); see also Attorney 
General’s Duty to Defend and Enforce Constitutionally Objectionable Legislation, 4A 
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Op. O.L.C. 55, 59 (1980) (opinion of Benjamin R. Civiletti, Attorney General to 
President Carter) (“the President’s constitutional duty does not require him to execute 
unconstitutional statutes”); 2 Debates in the Several State Conventions on the Adoption 
of the Federal Constitution 446 (2d ed. 1836) (noting that just as judges have a duty “to 
pronounce [an unconstitutional law] void ... In the same manner, the President of the 
United States could . . . refuse to carry into effect an act that violates the Constitution.”) 
(statement of James Wilson, signer of Constitution from Pennsylvania). Rather than 
tacitly placing limitations on the enforcement of provisions (or declining to enforce 
them), as has been done in the past, signing statements promote a constitutional dialogue 
with Congress by openly stating the interpretation that the President will give certain 
provisions. 

Finally, some have raised the concem that courts will use signing statements to 
interpret statutes in contravention of the legislative goal. Signing statements, of course, 
are not binding on the courts; they are principally an exercise of the President’s 
responsibility as head of the Executive Branch to determine the correct interpretation of 
the law for purposes of executing it faithfully. There must be an authoritative 
interpretation of the law within the Executive Branch, and it is the President’s 
responsibility as Chief Executive to ensure that the law is authoritatively interpreted 
consistent with the Constitution. 


Many of President Bush’s constitutional signing statements have sought to 
preserx'e three specific constimtional provisions that are sometimes overlooked in the 
legislative process: the Recommendations Clause, the Presentment Clauses, and the 
Appointments Clause. Far from using signing statements in “unprecedented fashion.’’ as 
some critics have contended, this President has employed constitutional signing 
statements in a way completely consistent with those of his predecessors. Three 
additional important areas that have elicited comment from Presidents are the protection 
of confidential national security information, the preservation of the Executive’s foreign 
affairs power and position as Commander in Chief, and the preseiwation of the 
President’s status as head of a unitary^ Executive Branch. 

Recommendations Clause. Presidents commonly have raised concern w'hen 
Congress purports to require the President to submit legislative recommendations, 
because the Constitution vests the President with discretion to do so when he sees fit, 
stating that he “shall from time to time . . . recommend to [Congress’s] Consideration 
such Measures as he shall judge necessary^ and expedient.” U.S. Const., art. II, § 3, cl. 1. 
By our count, President Bush raised this particular concern in approximately 67 of his 
126 constitutional signing statements. President Bush’s statements on this point, 
moreover, are indistinguishable from President Clinton’s. Compare, e.g.. Statement on 
Signing the Intelligence Authorization Act for Fiscal Year 2005 40 Weekly Comp. Pres. 
Doc. 3012, 3012 (Dec. 23, 2004) (President Bush) (“To the extent that provisions of the 
Act, such as sections 614 and 615, puiiDort to require or regulate submission by executive 
branch officials of legislative recommendations to the Congress, the executive branch 
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shall construe such provisions in a manner consistent with the President’s constitutional 
authority to supeiwise the unitary executive branch and to submit for congressional 
consideration such measures as the President judges necessary and expedient.”), with, 
e.g.. Statement on Signing the Shark Finning Prohibition Act, 3 Pub. Papers of William J. 
Clinton 2782, 2782 (2000-2001) (“Because the Constitution presences to the President the 
authority to decide whether and when the executive branch should recommend new' 
legislation, Congress may not require the President or his subordinates to present such 
recommendations (section 6). I therefore direct executive branch officials to caiTy out 
these provisions in a manner that is consistent w'ith the Presidenfs constitutional 
responsibilities.”). See also Statement on Signing the Balanced Budget Act of 1997, 2 
Pub. Papers of William J. Clinton 1053, 1054 (1997) (“Section 4422 of the bill purports 
to require the Secretary of Health and Human Sendees to develop a legislative 
proposal .... 1 will construe this provision in light of my constitutional duty and 
authority to recommend to the Congress such legislative measures as 1 judge necessaiy 
and expedient, and to supervise, and guide my subordinates, including the review of their 
proposed communications to the Congress S) (emphasis added); Statement on Signing the 
Treaswy and General Government Appropriations Act, 2 Pub. Papers of William J. 
Clinton 1339, 1 340 ( 1 997) (“Any broader interpretation of the provision that w'ould apply 
to ‘nonwhistleblowers’ would raise sidystantlal constitutional concerns in depriving the 
President and his department and agency heads of their ability to .mpenise and control 
the operations and communications of the executive branch. I do not interpret this 
provision to detract from my constitutional authority in this way.”) (emphasis added). 

Presentment Clauses/Bicameralism//A'5’ v. Chadha. Presidents commonly 
raise concern when Congi'ess puipoils to authorize a single House of Congress to take 
action on a matter in violation of the well established rule, embodied in the Supreme 
Com-t's decision in INS v. Chadha, 462 U.S. 919, 958 (1983), that Congress can act only 
by “passage by a majority of both Houses and presentment to the President.” U.S. 

Const., art. I, § 7 (requiring that bills and resolutions pass both Houses before being 
presented to the President). By our count. President Bush raised this particular concern in 
55 of his 126 constitutional signing statements. Again, President Bush follow'ed in the 
footsteps of prior Presidents, including President Clinton, in raising this concern in 
various signing statements. Compare, e.g.. Statement on Signing the Departments of 
Labor, Health and Human Setvices, and Education, and Related Agencies 
Appropriations Act, 41 Weekly Comp. Pres. Doc. 1920, 1920 (Dec. 30, 2005) (President 
Bush) (“The executive branch shall construe certain provisions of the Act that purport to 
require congressional committee approval for the execution of a law' as calling solely for 
notification, as any other construction would be inconsistent with the constitutional 
principles enunciated by the Supreme Court of the United States in INS v. Chadha."), 
with, e.g.. Statement on Signing the Con.solidated Appropriations Act. FY 2001, 3 Pub. 
Papers of William J. Clinton 2770, 2776 (2000-2001 ) (“There are provisions in the Act 
that purport to condition my authority or that of certain officers to use funds appropriated 
by the Act on the approval of congressional committees. My Administration will 
interpret such provisions to require notification only, since any other interpretation w'ould 
contradict the Supreme Court ruling in INS v. Chadha."). 
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Appointments Clause. The Appointments Clause of the Constitution, U.S. 
Const., ait. II, § 2, provides that the President, with the advice and consent of the Senate, 
shall appoint principal officers of the United States (heads of agencies, for example); and 
that '‘inferior officers” can be appointed only by the President, by the heads of 
"Departments” (agencies), or by the courts. Presidents commonly raise a concern when 
bills seem to restrict the President's ability to appoint officers, or to vest entities other 
than those specified in the Constitution w-ith the power to appoint officers. By our count. 
President Bush raised this concern in 25 of his 126 constitutional signing statements. 
President Bush’s signing statements on this point are nearly identical to President 
Clinton’s. Compare, e.g., Statement on Signing the Safe. Accountable. Flexible. Efficient 
Transportation Equit)? Act: A Legacy for Users, 41 Weekly Comp. Pres. Doc. 1273, 1273 
(Aug. 10, 2005) (President Bush) (“The executive branch shall construe the described 
qualifications and lists of nominees under section 4305(b) as recommendations only, 
consistent with the provisions of the Appointments Clause of the Constitution,”), with, 
e.g.. Statement on Statement on Signing the Gramm-Leach-Rliley Act (Nov. 12, 1999), 2 
Pub. Papers of William J. Clinton 2082, 2084 (1999) (“Under section 332(b)(1) of the 
bill, the President would be required to make such appointments fi'om lists of candidates 
recommended by the National Association of Insurance Commissioners. The 
Appointments Clause, however, does not permit such resti'ictions to be imposed upon the 
President's pow'er of appointment. I therefore do not interpret the restrictions of section 
332(b)(1) as binding and will regard any such lists of recommended candidates as 
advisory only.”), 

Confidentiality of national security information. The Supreme Court has held 
that the Constitution gives the President authority to control the access of Executive 
Branch officials to classified information. The Supreme Court has stated that the 
President’s “authority to classify and control access to information bearing on national 
security and to determine whether an individual is sufficiently trustworthy to occupy a 
position in the Executive Branch that wall give that person access to such information 
flow's primarily li'om this constitutional investment of power in the President and exists 
quite apart from any explicit congressional gi'ant.’’ Dep 't ofNa\y v. Egan, 484 U.S. 518, 
527 (1988). Presidents commonly have issued signing statements w'hen newTy enacted 
provisions might be constmed to involve the disclosure of sensitive information. See. 
e.g., Statement by the Pre.sident Upon Approval of Bill Amending the Naval Security Act 
of 1954, Pub. Papers of Dw'ight D. Eisenhow'er 549, 549 (1959) (“I have signed this bill 
on the express premise that the three amendments relating to disclosure are not intended 
to alter and cannot alter the recognized Constitutional duty and pow'er of the Executive 
with respect to the disclosure of information, documents, and other materials. Indeed, 
any other constmction of these amendments w'ould raise grave Constitutional questions 
under the historic Separation of Pow'ers Doctrine. “). 

By our count, President Bush raised this concern in approximately 63 of his 126 
constitutional signing statements. President Bush’s statements regarding this issue are 
nearly identical to the statements issued by past Presidents, including Presidents 
Eisenhower and Clinton. Compare, e.g.. Statement on Signing Legislation on 
Amendments to the Mexico-United States Agreement on the Border Environment 
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Cooperution Commission and the North American Development Bank, 40 Weekly Comp. 
Pres. Doc. 550, 550-51 (Apr. 5, 2004) (President Bush) ("‘Sections 2(5} and 2(6) of the 
Act purport to require the annual report of the Secretar}^ of the Treasury to include a 
description of discussions betu’een the United States and Mexican governments. In order 
to avoid intmsion into the President's negotiating authority and ability to maintain the 
confidentiality of diplomatic negotiations, the executive branch will not interpret this 
provision to require the disclosure of either the contents of diplomatic communications or 
specific plans for particular negotiations in the future."), with, e.g. , Statement on Signing 
the National Defense Authorization Act for Fiscal Year 2000, 2 Pub. Papers of William .1. 
Clinton 1685, 1688 (1999) (“A number of other provisions of this bill raise serious 
constitutional concerns. Because the President is the Commander in Chief and the Chief 
Executive under the Constitution, the Congress may not interfere with the President's 
duty to protect classified and other sensitive national security information or his 
responsibility to control the disclosure of such information by subordinate officials of the 
executive branch (sections 1 042, 3150, and 3164) .... To the extent that these 
provisions conflict with my constitutional responsibilities in these areas, 1 will constme 
them where possible to avoid such conflicts, and where it is impossible to do so, I will 
treat them as advisory. 1 hereby direct all executive branch officials to do likewise."); 
Statement on Signing the National Defense Authorization Act for Fiscal Year 1998, 2 
Pub. Papers of William J. Clinton 161 1, 1612 ( 1997) (Nov. 18, 1997) (President Clinton) 
(“Because of the President's constitutional role, the Congress may not prevent the 
President from conti'olling the disclosure of classified and other sensitive information by 
subordinate officials of the executive branch."). 

Foreign Affairs and Power as Commander in Chief. President Bush also has 
used signing statements to safeguard the President’s well-established role in the Nation’s 
foreign affairs and the President's wartime power. These signing statements also are in 
keeping with the practice of his predecessors. See, e.g., Louis Fisher, Constitutional 
Conflicts between Congress and the President 134 (4th ed. rev. 1997) (noting that 
President Wilson expressed an intention not to enforce a provision on the gi'ounds it was 
unconstitutional because Congress did not have the authority to direct the President on 
the conduct of foreign affairs) (citation omitted); Statement on Signing the General 
Appropriations Act. Pub. Papers of Hany' S. Truman 616 (1950) (Statement on Signing 
the General Appropriations Act of 1951) (“I do not regard this provision [involving loans 
to Spain] as a directive, which w'ould be unconstitutional, but instead as an authorization, 
in addition to the authority already in existence under which loans to Spain may be 
made."); Statement on Signing the Military Appropriations Authorization Bill, Pub. 
Papers of Richard M. Nixon 1114, 1 1 14 (1971) (Mansfield Amendment setting a final 
date for the withdiwal ofU.S. Forces from Indochina was “w'ithout binding force or 
effecf ’); Statement on Signing the FY 1980-81 Department of State Appropriations Act. 2 
Pub. Papers of .limmy Carter 1434, 1434 (1979) (“Congress cannot mandate the 
establishment of consular relations at a time and place unacceptable to the Presidenf ’). 

Some have argued that President Bush has increased the use of Presidential 
signing statements, but any such increase must be viewed in light of current events and 
the legislative response to those events. While President Bush has issued numerous 
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signing statements involving foreign affairs and his power as Commander in Chief, the 
significance of legislation affecting national security has increased markedly since the 
September 1 1th attacks and Congress’s authorization of the use of militaiy' force against 
the terrorists who perpetrated those attacks. Even before the War on Terror, President 
Clinton issued many such statements. See. e.g.. Statement on Signing the Omnibus 
Consolidated and Emergency Supplemental Appropriations Act, 2 Pub. Papers of 
William J. Clinton 1 843, 1847 (1998) ("Section 61 0 of the Commerce/ .lustice/State 
appropriations provision prohibits the use of appropriated funds for the participation of 
U.S. armed forces in a U.N. peacekeeping mission under foreign command unless the 
President’s militaiy' advisers have recommended such involvement and the President has 
submitted such recommendations to the Congress . . . [which] unconstitutionally 
constrain[s] my diplomatic authority and my authority as Commander in Chief, and 1 will 
apply them consistent with my constitutional responsibilities.”); Statement on Signing the 
Cuban Liberty and Democratic Solidarity (LfBERTAD) Act of 19%, 1 Pub. Papers of 
William J. Clinton 433, 434 (Mar. 12, 1996) (“Consistent with the Constitution. I 
interpret the Act as not derogating from the President’s authority to conduct foreign 
policy. . . . While I support the underlying intent of these sections, the President's 
constitutional authority over foreign policy necessarily entails discretion over these 
matters. Accordingly, T will construe these provisions to [b]e precatory.”). 

Unitary Executive. Some critics have focused in particular on signing statements 
that make reference to the President’s authority to supervise the “unitary executive.” 
Although the phrase has been used by critics to mean many things in recent months, at 
bottom, the core idea of a “unitary executive” is that, because “[t]he executive power 
shall be vested in [the] President” under the Constitution. U.S. Const., art. II. § 1, the 
President has broad authoiity to direct the exercise of discretion by officials within the 
Executive Branch. As several scholars concluded after an exhaustive suiv^ey of historical 
practice, “each of the first thirty-two presidents — from George Washington up through 
Franklin D. Roosevelt — believed in a unitarj' executive” and “every president betw'een 
1945 and 2004 defended the unitariness of the executive branch.” Christopher S. Yoo, 
Steven G. Calabresi, and Anthony J. Colangelo, The Unitary Executive in the Modern 
Era. 1945-2004, 90 Iowa L. Rev. 601, 608, 730 (2005). 

President Bush's statements that he intends to construe particular statutoiy 
provisions consistent with his constitutional obligation to “supervise the unitar}' 

Executiv'e Branch” are indistinguishable from similar statements made by past Presidents 
of both parties. For example. President Reagan in 1987 issued the following signing 
statement: 

I wish to make clear my understanding that sections 252(a)(1) and (2) of 
the amended Act — which direct the President to issue an order "in strict 
accordance" w'ith the report submitted by the Office of Management and 
Budget — do not preclude me or future Presidents from exercising our 
authority to supervise the execution of the law by overseeing and directing 
the Director of OM B in the preparation and, if necessary, revision of his 
reports. If this provision were interpreted otheiw'ise so as to require the 
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President to follow the orders of a subordinate, it would plainly constitute 
an unconstitutional infringement of the President's authority as head of a 
unitary Executive branch. 

Statement by President Ronald Reagan upon Signing H.J. Res. 324, 2 Pub. Papers of 
Ronald W. Reagan 1096, 1097 (Sept. 29, 1987) (emphasis added). See also. e.g.. 
Statement by President William J. Clinton upon Signing the Balanced Budget Act of 
1997, 2 Pub. Papers of William J. Clinton 1053, 1054 (1997) (“Section 4422 of the bill 
purports to require the Secretary of Health and Human Services to develop a legislative 
proposal .... I will constme this provision in light of my constitutional duty and 
authority to recommend to the Congress such legislative measures as 1 judge necessary 
and expedient, and to .supervise and guide my .subordinates, including the review of their 
proposed communications to the Congress, f (emphasis added); Statement by President 
William J. Clinton upon Signing the Treaswy and General Government Appropriations 
Act. 2 Pub- Papers of William .1. Clinton 1339, 1340 ( 1997) (“Any broader interpretation 
of the provision that would apply to monwhistleblowers’ would raise substantial 
constitutional concerns in depriving the President and his department and agency heads 
of their ability to .supeivise and control the operations and communications of the 
executive branch. T do not interpret this provision to detract from my constitutional 
authority in this way.”) (emphasis added); Statement by President George Bush upon 
Signing HR. 3792, 1 Pub. Papers of George H.W. Bush 239, 241 (Feb. 16, 1990) (“I 
shall interpret these provisions consistent with my authority as head of the unitary 
executive branch.'") (emphasis added); Statement by President George Bush upon Signing 
HR. .W!9, 2 Pub. Papers of George H.W. Bush 1561, 1562 (Nov. 5, 1990) (“This 
provision must be interpreted in light of my constitutional responsibility, as head of the 
unitary executive branch, to supervise my subordinates.”) (emphasis added). 

Similarly, during the Carter Administration, the Justice Department published a 
legal opinion stating that “[t]he ordinary duties of officers prescribed by statute come 
under the general administiutive control of the President by virtue of the general grant to 
him of the executive power, and he may properly supervise and guide their construction 
of the statutes under which they act in order to secure that unitaiy and uniform execution 
of the laws which Article II of the constitution evidently contemplated in vesting general 
executive power in the President alone.” Administrative Procedure — Rulemaking — 
Departnient of the Interior — Ex Parle Communications — Consultation with the Council 
of Economic Advisors — Surface Mining Control and Reclamation Act (30 U.S.C. § 1201 
et seq.), 3 Op. O.L.C. 21, 23 (1979). The specific phrasing used in these signing 
statements is not unique, and indeed employs language that w'as already well settled by 
the mid-Nineteenth Century. For example, .A.ttorney General Cushing wrote in an 1 854 
opinion that the “settled constitutional theory” was that “executive discretion exists, and 
that judgment is continually to be exercised, yet required unity of executive action, and, 
of course, unity of executive decision.” Offices and Duties of Attorney General, 6 Op. 
Att’y Gen. 326 (1854). These statements explaining the President’s authority to 
supervise the Executive Branch in the execution of the law' are uncontroversial and 
consistent with well-established law. The Supreme Court specifically has stated that the 
President has the powder to “supervise and guide [Executive officers’] constmction of the 
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statutes under which they act in order to secui'e that unitary' and uniform execution of the 
laws which Article II of the Constitution evidently contemplated in vesting general 
executive pow'er in the President alone," Myers United States, 111 U.S. 52, 135 (1926). 
More recently, the Court has explained that "[ijnterpreting a law enacted by Congress to 
implement the legislative mandate is the very essence of ’execution’ of the law.” 

Bowsher w Synar, 478 U.S. 714, 733 (1986). 

III. 

Until recently, every' scholarly discussion of signing statements of which w'e are 
aware simply counted the number of bills about which a President had made 
constitutional signing statements. Under that traditional measure, the number of signing 
statements President Bush has issued is, as 1 have just explained, comparable to the 
number issued by Presidents Reagan, George H.W. Bush, and Clinton. 

Recently, persons critical of the President’s use of signing statements have 
adopted the novel measure of counting the number of individual provisions referenced in 
signing statements. We believe that is a misleading statistic, because President Bush’s 
signing statements tend to be more specific in identifying provisions than his 
predecessors’ signing statements. President Clinton, for example, routinely refeired in 
signing statements to “several provisions” or “a number of provisions” that raised 
constitutional concems w'ithout enumerating the particular provisions in question. See, 
e.g.. Statement on Signing the Consolidated Appropriations Act. FY200J. 3 Pub. Papers 
of William .1. Clinton 2770, 2776-77 (Dec. 21, 2000) (“There are provisions in the Act 
that purpoit to condition my authority or that of ceitain officers to use funds appropriated 
by the Act on the approval of congressional committees. My Administration will interpret 
such provisions to require notification only, since any other interpretation w'ould 
conuadict the Supreme Court ruling in INS v. Chadha." "'Several provisions of the Act 
also raise concerns under the Recommendations Clause. These provisions purport to 
require a Cabinet Secretary or other Administration official to malce recommendations to 
Congress on changes in law. To the extent that those provisions would require 
Administration officials to provide Congi'ess with policy recommendations or draft 
legislation, I direct these officials to treat any such requirements as precatory'.”) 

(emphasis added); Statement on Signing Consolidated Appropriations Legislation for 
Fiscal Year 2000, 2 Pub. Papers of William J. Clinton 2156, 2160 (Nov. 29, 1999) (“to 
the extent these provisions could be read to prevent the United States from negotiating 
w'ith foreign governments about climate change, it w-ould be inconsistent with my 
constitutional authority”; “This legislation includes a number of provisions in the various 
.Acts incorporated in it regarding the conduct of foreign affairs that raise serious 
constitutional concerns. These provisions w'ould direct or burden my negotiations with 
foreign governments and international organizations, as w'ell as intmde on my ability to 
maintain the confidentiality of sensitive diplomatic negotiations. Similarly, some 
provisions would constrain my Commander in Chief authority and the exercise of my 
exclusive authority to receive ambassadors and to conduct diplomacy. Other provisions 
raise concems under the Appointments and Recommendation Clauses. My 
.Administration's objections to most of these and other provisions have been made clear 
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in previous statements of Administration policy and other communications to the 
Congress. Wherever possible, I will construe These provisions to be consistent with my 
constitutional prerogatives and responsibilities and where such a constmction is not 
possible, I will treat them as not interfering with those prerogatives and responsibilities.”) 
(emphasis added). If, as the CRS and many scholars have indicated, the substance of the 
President’s signing statements is unobjectionable, it is no fault that those statements 
specifically identify the provisions at issue. Indeed, doing so tends to promote the 
constitutional dialogue between the branches. 


* * * * 

The constitutional signing statements discussed here are a small, but central, 
sampling of the many statements issued by American Presidents. These statements are an 
established part of the President’s responsibility to "take Care that the Laws be faithfully 
executed.” U.S. Const., art. II, § 3. Members of Congress and the President will 
occasionally disagree on a constitutional question. This disagreement does not relieve 
the President of the obligation to interpret and uphold the Constitution, but instead 
supports the candid public announcement of the President’s views. 
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Mr. Conyers. The Honorable Mickey Edwards, welcome back 
here. 

TESTIMONY OF THE HONORABLE MICKEY EDWARDS, FORMER 

MEMBER OF CONGRESS FROM THE STATE OF OKLAHOMA, 

ASPEN INSTITUTE 

Mr. Edwards. Thank you, Mr. Chairman, Mr. Smith, Members 
of the Committee. Thank you for having me back. It is a pleasure 
to see so many old friends here. 

I think it is important to establish one thing at the outset. This 
is not about signing statements as we have known them in the 
past. Presidents typically accompany their signing of legislation 
with some comments expressing an opinion about the bills they 
have just signed into law. The issue is not whether or not Presi- 
dents have an equal right to be heard. It is not about whether or 
not the courts should take a Presidential opinion into account when 
considering the intent of a law. 

The question is far more fundamental and goes to the heart of 
what the Congress of the United States is all about. The question 
is whether or not the President of the United States is above the 
law, because the moment he signs the legislation that you have 
presented to him, it is not merely a proposal, not a bill, not a stat- 
ute; it is the law, and it is binding upon every citizen of the United 
States, whether a street sweeper or the President. 

The powers of the President are clearly delineated in the Con- 
stitution. No President is required to approve of an act of Congress. 
No President is required to sign an act of Congress into law. He 
may sign it, making it law, but he may refuse to sign it. He may 
veto it. He may refuse, to have nothing to do with that at all. But 
those are his only choices. 

Under Article I, Section 7, a President who finds a piece of a law 
unconstitutional has the authority, the right, the obligation under 
the Constitution to veto it, and then the Congress can reconsider 
what it wants to do about it at that point. Presidents, like the rest 
of us, are free to say whatever they want, whenever they want, but 
he may not choose whether or not to be bound by the law. 

Further, there is a view of the Presidency articulated by the cur- 
rent President which considers the executive branch to be a single 
unit under the sole direction of the President, and according to this 
theory of the unitary Executive, the legislative branch of Govern- 
ment may not instruct executive branch agencies in the perform- 
ance of their duties. So that when a President declares that he is 
not bound by the bills he signs into law, he is saying in effect that 
none of the Executive agencies are bound either. 

The Congress, you all, may require a Federal agency to report on 
some matter, but at best that requirement simply becomes a sug- 
gestion and probably one that will not be taken too seriously. 

It has been argued that some of the concerns that a few of us 
have expressed are exaggerated. Defenders of these Presidential 
assertions claim they know of no instance in which the President, 
having declared himself not bound by a law, has nonetheless re- 
fused to comply with it. There are two answers to that. 

First, if agencies refuse to inform the Congress, as the Attorney 
General just did in regard to the Administration’s agreements with 
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the FISA Court on Electronic Surveillance, how can the Congress 
or the public know whether or not the law is being complied with? 

Second, and more important, any Presidential assertion of the 
right to ignore the law must be challenged or it will become prece- 
dent. Future Presidents may — Mr. Smith, I agree with most of this 
President’s policies. I may not agree with the policies of the next 
President. And future Presidents can rely on that unchallenged as- 
sertion to disobey future laws; and if that happens, the Congress 
of the United States will become irrelevant and the basic structure 
of American Government will have been fundamentally changed. 
The voice of the people, as expressed by their Representatives in 
Congress, will have been considerably diminished. 

One final point. There is much discussion about the authority 
that is vested in the Congress or the powers vested in Congress or 
the rights of the Congress, but this is not a question of authority 
or powers or rights. It is a question of duty and responsibility. 
Every Member of Congress took an oath, and I stood beside some 
of you when you took that oath and I took that oath. Every Mem- 
ber of Congress takes an oath to fulfill very specific constitutional 
obligations. Under that Constitution, it is the obligation of the Con- 
gress to determine what shall be law and what shall not be law. 
It is the obligation of Congress to act as a completely separate, a 
completely independent, and a completely equal branch of Govern- 
ment regardless of whether the President is of your party or an- 
other party. It is your job to determine the law and to ensure that 
the law is obeyed. 

This Congress must block any attempt by any President of any 
party to treat the people’s Representatives with contempt. This 
Congress must use its considerable powers to withhold appropria- 
tions, to conduct hearings, to compel testimony under oath, to 
grant itself standing before the courts to ensure that the United 
States does not devolve into a system the founders feared and 
worked so hard and so long to avoid. 

Thank you, Mr. Chairman. 

Mr. Conyers. Thank you, Mr. Edwards. You have become the 
first person under my chairmanship to have exceeded your time, by 
7 seconds. 

Mr. Edwards. Ah. Well, I am sorry, Mr. Chairman. 

[The prepared statement of Mr. Edwards follows:] 

Prepared Statement of the Honorable Mickey Edwards, 

FORMER Member of Congress 

Mr. Chairman, Mr. Smith, Members of the Committee: 

Thank you for inviting me. It is good to see so many old friends here. 

I think it’s important to establish one very important point at the outset. This 
is not really about presidential “signing statements” as most of us have known 
them. Presidents typically accompany their signing of legislation with some com- 
ments, written or spoken, expressing an opinion about the bills they’ve just signed 
into law. The issue here is not whether or not Presidents have an equal right to 
be heard, and it’s not really about whether or not the Courts should take a presi- 
dential opinion into account when considering the intent of a law, although I would 
think that to be a very iffy proposition and would hope the Courts would continue 
to think so, too. 

The question here is much more fundamental than those. The question is whether 
or not the President of the United States is above the law. Because the moment he 
signs the legislation that is presented to him, it is not merely a proposal; it is the 
law, and it is binding upon every citizen, whether a taxi driver, a street sweeper. 
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or the President of the United States, because when it comes to the law, we are 
all equal and we are all equally bound. 

The powers of the President are clearly delineated in the Constitution. No Presi- 
dent is required to approve of an act of Congress. No President is required to sign 
an act of Congress into law. He may sign it, making it law, but he may also refuse 
to sign it, to veto it, to refuse to have anything to do with making it the law. But 
those are his only choices, sign it (and be bound by it) or veto it, and hope his veto 
will not be overridden. The objection I would put before you is not to the use of pres- 
idential “signing statements” — Presidents, like the rest of us, are free to say what- 
ever they want whenever they want — but to assertions that the President may 
choose whether or not to abide by the law. 

Further, there is a view of the presidency, articulated by the current holder of 
that office, which considers the entirety of the Executive Branch of Government to 
be a single unit under the sole direction of the President. According to this theory 
of the “unitary executive”, the legislative branch of government may not instruct ex- 
ecutive branch agencies in the performance of their duties. Thus, when a President 
declares that he is not bound by the bills he signs into law, he is sa3dng, in effect, 
that none of the executive agencies are bound, either. The Congress may require a 
federal agency to report on some matter, but at best that requirement would become 
simply a suggestion, and probably one that is not taken too seriously. 

It has been argued that the concerns some of us have expressed are exaggerated. 
Defenders of these presidential assertions claim that they know of no instance in 
which the President, having declared himself not bound by a law, has nonetheless 
refused to comply with it. To this there are two responses. 

The first is simple enough: if agencies refuse to inform the Congress — as, indeed, 
the Attorney General has recently refused to do in regard to the Administration’s 
purported agreements with the FISA court on the electronic surveillance of Amer- 
ican citizens — how can the Congress or the public know whether or not the law is 
being complied with? 

But the second is even more important: a presidential assertion of the right to 
ignore the law must be challenged, and challenged forcefully, or it will become 
precedent. If the current President asserts that extra-constitutional authority, even 
though he may not himself fail to comply with the law, future Presidents may rely 
on that unchallenged assertion to disobey future laws. If that happens, the Congress 
of the United States will become irrelevant and the basic structure of American gov- 
ernment will have been fundamentally changed. The voice of the people, as ex- 
pressed by their representatives in Congress, will have been considerably dimin- 
ished. 

One final point: there is much discussion about the authority vested in the Con- 
gress or the powers vested in the Congress or the rights of the Congress. But this 
is not a question of authority or powers or rights: it is a question of duty and of 
responsibility. Every member of Congress took an oath to fulfill very specific con- 
stitutional obligations. Under that Constitution, it is the obligation of the Congress 
to determine what shall be law and what shall not. It is the obligation of the Con- 
gress to act as a completely separate, completely independent, and completely equal 
branch of government, determining the law and ensuring that the law is obeyed. 

This Congress must — must — block any attempt by any President to treat the peo- 
ples’ representatives with contempt. This Congress must use its considerable pow- 
ers — to withhold appropriations, to conduct hearings and compel testimony under 
oath, to grant itself standing before the Courts — to ensure that the United States 
does not devolve into the system the Founders feared and worked so hard and so 
long to avoid. Presidential signing statements may not sound like such a big deal, 
but they are declarations of the right of a President to be above the law, and that 
is a path that, once taken, will prove ultimately fatal to our democracy. 

Mr. Conyers. Ms. Mathis. 

TESTIMONY OF KAREN J. MATHIS, PRESIDENT, 
AMERICAN BAR ASSOCIATION 

Ms. Mathis. Good morning, Mr. Chairman, Ranking Member 
Smith, and Members of the Committee. 

My name, as you know, is Karen Mathis. I am the president of 
the American Bar Association. I practice law in Denver, Colorado. 
It is a great honor to be here with you today and to represent the 
policy of our 413,000 members. 
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The ABA Task Force on Presidential Signing Statements and the 
Separation of Powers Doctrine was appointed last year to examine 
the changing role of Presidential signing statements in which 
United States Presidents articulate their views of provisions in 
newly enacted laws and to consider such statements in light of the 
Constitution and the law of the land. 

Members of the task force were composed of both conservatives 
and liberals — Republicans and Democrats — individuals who have 
had experience in Government in the legislative and executive 
branch, the judiciary and in constitutional law. A list of those com- 
mittee members is appended to my written testimony. 

At the ABA’s August 2006 meeting, our House of Delegates 
adopted the unanimous recommendations of that task force as a 
comprehensive policy reflecting the views of the ABA on the use 
and potential misuse of Presidential signing statements. Specifi- 
cally, the policy, “opposes as contrary to the rule of law and our 
constitutional system of separation of powers the misuse of Presi- 
dential signing statements,” that claim in those signing statements 
the authority or, I should say, an intention to disregard or decline 
to enforce all or part of a law the President has signed or to inter- 
pret such law in a manner inconsistent with the clear intent of the 
Congress. 

In reaching this conclusion, the task force expressed concern that 
the practice of issuing Presidential signing statements that raise 
challenges to provisions of law has grown more and more common 
over the course of the last 25 years. The potential for misuse in the 
issuance of Presidential signing statements has reached a point 
where it poses a real threat to our systems of checks and balances 
and the rule of law. The Founding Fathers set forth in the Con- 
stitution a thoughtful process for the enactment of laws as part of 
the delicate system of checks and balances. The framers required 
that the President either sign or veto a bill enacted by Congress 
in its entirety. Presidential signing statements that express an in- 
tent to disregard or that effectively rewrite laws are inconsistent 
with this single, finely wrought, and exhaustively considered proc- 
ess. 

Any attempt to refuse to enforce provisions of duly enacted laws 
or to reinterpret them contrary to their clear meaning can be 
viewed as an attempt to achieve a line item veto by other means. 
If Presidential signing statements nullify a provision of the law 
without following constitutionally prescribed procedures, that 
President is usurping the power of the legislative branch by deny- 
ing Congress the right to override a veto of that law. In some in- 
stances, a signing statement that declines enforcement of a provi- 
sion on constitutional grounds would also abrogate the power of the 
judicial branch to make its own determination of constitutionality. 

ABA policy goes beyond raising concerns about Presidential sign- 
ing statements, and it presents practical recommendations de- 
signed to improve transparency in the process and to resolve any 
separation of powers issues that may accompany the use of Presi- 
dential signing statements in the manner I have discussed. 

These recommendations are directed to the practices of various 
Presidents, and they represent a call to all Presidents to fully re- 
spect our constitutional system of separation of powers. These rec- 
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ommendations urge the President to, number one, communicate 
concerns about the constitutionality of any pending bills in Con- 
gress before their passage and, number two, to confine the content 
of signing statements to views regarding the meaning, the purpose, 
and the significance of bills and to veto a bill that he believes is 
unconstitutional. 

Our four recommendations also urge Congress to enact legisla- 
tion that, number one, requires the President to submit a report to 
Congress upon the issuance of signing statements that express the 
intent to disregard or decline to enforce a law that the President 
has signed, including an explanation of those reasons for taking 
such a position, which report will be made available in a database 
available to the public. 

The last is to enable the Congress, the President, or other indi- 
viduals to seek appropriate judicial review when a President has 
discussed and signed a signing statement disregarding or declining 
to observe a law. 

We hope these recommendations are of use to you, Mr. Chair, 
and to your Committee as well as to Congress and the Executive 
both. Thank you. 

Mr. Conyers. Thank you so much. 

[The prepared statement of Ms. Mathis follows:] 
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Good morning, Mr. Chairman, Ranking Member Smith and Members of the 
Committee. 

My name is Karen J. Mathis, 1 am the President of the American Bar 
Association and a practicing attoimey in Denver, Colorado. Thank you for the 
opportunity to testify before you today on behalf of the ABA and its more than 
413,000 members. 

The ABA Task Force on Presidential Signing Statements and the Separation of 
Powers Doctrine was appointed in June 2006 to examine the changing role of 
presidential signing statements, in which U.S. presidents articulate their views of 
provisions in newly enacted laws and to consider such statements in light of the 
Constitution and the law of the land. The Task Force consists of individuals with 
diverse ideological backgrounds including both conservatives and liberals, 
Republicans and Democrats, all of whom have substantia] experience in 
government, the judiciary, and constitutional law. A list of the committee’s 
members is appended to my testimony. 

At the ABA’s Annual Meeting last year, the House of Delegates adopted the 
unanimous recommendations of the Task Force as a comprehensive policy reflecting 
the views of the ABA on the use and potential misuse of presidential signing 
statements. 

Specifically, the policy "opposes, as contrary to the rule of law and our 
constitutional system of separation of powers, the misuse of presidential signing 
statements” that claim the authority- or state an “intention to disregard or decline to 
enforce all or part of a law the president has signed, or to interpret such a law in a 
manner inconsistent with the clear intent of Congress.” In reaching this conclusion, 
the Task Force expressed concern that the practice of issuing presidential signing 
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statements that raise challenges to pro\ision$ of law has grown more and more 
serious over the course of the last 25 years. 

Historically, presidents have used signings statements since President Monroe 
was in office. But what was once a rare and occasional use of signing statements to 
state objections to laws a president believed to be unconstitutional has, in recent 
years, become a more frequent occurrence and has expanded in scope. Recently, a 
controversial presidential signing statement was attached by the current 
administration to the Detainee Treatment Act, which cited the President's 
Commander in Chief authority to waive the requirements of the McCain 
amendment forbidding any U.S. officials to use torture or cruel, inhuman, or 
degrading treatment on prisoners if necessary to prevent terrorist attacks. 

Another example of the expanded use of presidential signing statements is when 
President Clinton took aim at the Government Printing Office's attempts to control 
Executive Branch printing through a provision that ^'no funds appropriated may be 
expended for procurement of any printing of government publications unless 
through the GPO” in a 1995 appropriations bill. President Clinton instructed his 
subordinates to disregard the provision, but his position was never put to the test. 

President George H.W. Bush also expanded the scope of signing statements by 
first arranging to have colloquies inserted into the congressional debates and then in 
signing statements relied on those colloquies to interpret statutory provisions despite 
stronger legislative evidence in favor of contrary interpretation. The first case 
involved a foreign affairs appropriations bill in which the Congress had forbidden 
sale of arms to a foreign government to further a foreign policy objectiv e of the 
United States which the United States could not advance directly. Stating first that 
he intended to construe “any constitutionally doubtful provisions in accordance 
with the requirements of the Constitution,” President Bush Senior said he would 
restrict the scope of the ban to the kind of “quid pro quo^ exchange discussed in a 
specific colloquy his administration had arranged with congressional allies rather 
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than credit the broader range of transactions clearly contemplated by the textual 
definition which included deals for arms “in exchange for” furthering of a U.S. 
objective. “My decision to sign this bill,” he said in the statement, “is predicated on 
these understandings” of the relevant section, referring to the colloquy. 

The potential for misuse in the issuance of presidential signing statements has 
reached the point where it poses a real threat to our system of checks and balances 
and the rule of law. 

The Founding Fathers set forth in the Constitution a thoughtful process for the 
enactment of laws as part of the delicate system of checks and balances. Tbe 
Framers required a president to either sign or veto a bill enacted by Congress in its 
entirety. Presidential signing statements that express the intent to disregard or 
effectively rewrite laws are inconsistent with this single, finely wrought, and 
exhaustively considered procedure. 

Any attempt to refuse to enforce provisions of duly-enacted laws or to 
reinterpret them contrary to their clear meaning can be viewed as an attempt to 
achieve a line-item veto by other means. As you know, the U.S. Supreme Court held 
the line-item veto unconstitutional in Clinton v. AW York, 524 U.S.C. 417(1998). 

Tf a president issues a signing statement that nullifies a provision of a law 
without following constitutionally-proscribed procedures, he or she is usurping the 
power of the Legislative Branch by denying Congress the opportunity to override a 
veto of that law. Additionally, in some instances, a signing statement that declines 
enforcement of a provision on constitutional grounds could abrogate the power of 
the Judicial Branch to make its own determination of constitutionality. 

The ABA’s policy goes beyond raising concerns about presidential signing 
statements and presents practical recommendations designed to improve 
transparency in the process and resolve any separation of powers issues that may 
accompany the use of presidential signing statements. The recommendations are 
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directed to the practices of various presidents and they represent a call not only to 
this President but to all his successors to fully respect the rule of law and our 
constitutional system of separation of powers. 

These recommendations urge a president to: 

Communicate concerns about the constitutionality of any pending 
bills to Congress before passage, and to 

Confine the content of signing statements to views regarding the 
meaning, purpose and significance of bills, and to veto a bill that he or 
she believes is unconstitutional. 

The recommendations also urge the Congress to enact legislation that: 

• Requires a president to submit a report to Congress upon the issuance 
of statements that express the intent to disregard or decline to enforce 
a law the president has signed including an explanation of the reasons 
for taking that position, which report shall be made available on a 
database accessible to the public. 

Furthermore, the ABA recommendations urge the Congress to enact 
legislation that: 

Enables the President, Congress and other entities or individuals to 
seek appropriate judicial review when a president expresses the intent 
in a signing statement to disregard or decline to enforce a law he or 
she has signed. 

Such legislation may be necessary to overcome the barriers to judicial review such 
as standing and ripeness issues that have historically arisen in this context. 

Today, national security issues dominate the agenda; and, because of the 
shared anti-terrorism responsibilities of the Executive and Legislative branches 
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under the Constitution, it is essential that our system of checks and balances be 
preserved. The involvement of an independent judiciary to resolve any disputes 
between the branches is a critical part of this process. 

We must work together to resolve the unanswered questions surrounding the 
purpose and use of presidential signing statements to safeguard the separation of 
powers among the three branches of government. James Madison said it best: “The 
preservation of liberty requires the three great departments of power should be 
separate and distinct.” 

We hope that the recommendations adopted by the ABA provide thoughtful 
guidance for the Congress and for all future presidents on how to achieve this goal. 

Thank you for the opportunity to appear before the Committee and present the 
ABA’s views on this important subject. I look forward to your questions. 
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ABA Task Force on Presidential Signing Statements 
and the Separation of Powers Doctrine 
Biographies 


Chair 

Neal R. Sonnett 

Mr. Sonnett is a former Assistant United States Attorney and Chief of the Criminal 
Division for the Southern District of Florida. He heads his own Miami law firm 
concentrating on the defense of corporate, white collar and complex criminal cases 
throughout the United States. He has been profiled by the National Law Journal as one of 
the “Nation's Top White Collar Criminal Defense Lawyers,” was selected three times by 
that publication as one of the “100 Most Influential Lawyei^s In America.” and has been 
included in all 20 editions of The Best Lawyers in America. 

Mr. Sonnett is a former Chair of the ABA Criminal Justice Section, which he now 
represents in the ABA House of Delegates, and a former President of the National 
Association of Criminal Defense Lawyers. He is the incoming President of the American 
Judicature Society and Vice-Chair of the .ABA Section of Individual Rights and 
Responsibilities, He serves as Chair of the ABA Task Force on Treatment of Enemy 
Combatants, Chair of the ABA Task Force on Domestic Suiveiilance in the Fight Against 
Terrorism, and serves as the ABA’s official Observer for the Guantanamo militai'y 
commission trials. He is also a member of the .AB.A Task Force on the Attorney-Client 
Privilege, the Task Force on Gatekeeper Regulation and the Profession, and he served on 
the ABA Justice Kennedy Commission. He is a Life Fellow of the American Bar 
Foundation and serves on the ALl-ABA Advisory Panel on Criminal Law and on the 
Editorial Advisory Boards of The National Law Journal and Money Laundering Aleit. 

Mr. Sonnett has received the ADL Jurisprudence Award and the Florida Bar Foundation 
Medal Of Honor for his "dedicated service in improving the administration of the 
criminal justice system and in protecting individual rights precious to our American 
Constitutional form of government." He has also received the highest awards of the ABA 
Criminal Justice Section, the National Association of Criminal Defense Lawyers, The 
Florida Bar Criminal Law Section, the Florida Association of Criminal Defense Lawyers 
(Miami), and the ACLU of Miami. 

Members 


Mark D. Agrast 

Mark Agrast is a Senior Fellow at the Center for American Progress in Washington, D.C., 
here he oversees programs related to the Constitution, the rule of law, and the history of 
American progressive thought. 
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Before joining the Center for American Progress, Mr. Agrast was Counsel and 
Legislative Director to Congressman William D. DelaLunt of Massachusetts ( 1 997- 
2003). He previously served as a top aide to Massachusetts Congressman Gerry E. Studds 
(1992-97) and practiced international law with the Washington office of Jones. Day. 
Reavis & Pogue (1985-91). During his years on Capitol Hill, Mr. Agrast played a 
prominent role in shaping laws on civil and constitutional rights, terrorism and civil 
liberties, criminal justice, patent and copyright law, antitrust, and other matters within the 
jurisdiction of the House Committee on the Judiciary'. He was also responsible for legal 
issues within the jurisdiction of the House International Relations Committee, including 
the implementation of international agreements on human rights, intercountry adoption, 
and the protection of intellectual property' rights. 

Mr. Agrast is a member of the Board of Governors of the American Bar Association and 
a Fellow of the .American Bar Foundation. .A past Chair of the ABA Section of Individual 
Rights and Responsibilities, he currently chairs the ABA's Commission on the 
Renaissance of Idealism in the Legal Profession. 

Hon. Mickey Edwards 

Mickey Edwards is a lecturer at Princeton University's Woodrow Wilson School of 
public and International .Affairs and the Executive Director of the .Aspen Tnstitute-Rodel 
fellowships in Public Leadership. He was a Republican member of Congress from 
Oklahoma for 16 years ( 1977-92). during which time he was a member of the House 
Republican leadership and served on the House Budget and Appropriations committees. 

He was a founding trustee of the Heritage Foundation, former national chair of the 
American Conserv'ative Union, and director of policy advisory task forces for the Reagan 
presidential campaign. He has taught at Harvard, Georgetown, and Pidnceton universities 
and has chaired various task forces for the Constitution Project, the Brookings Institution, 
and the Council on foreign Relations. In addition, he is cuiTently an advisor to the US 
Department of State and a member of the Princeton Project on National Security. 

Bruce Fein 

Bruce Fein graduated from Harvard Law School with honor's in 1972. After a coveted 
fedei'al judicial clerkship, he joined the U.S. Department of Justice w’here he served as 
assistant director of the Office of Legal Policy, legal adviser to the assistant attorney 
general for antitrust, and the associate deputy attorney general. Mr. Fein then was 
appointed general counsel of the Federal Communications Commission, followed by an 
appointment as research director for the Joint Congressional Committee on Covert Arms 
Sales to Iran. 

He has authored several volumes on the United States Supreme Court, the United States 
Constitution, and international law. and has assisted two dozen countries in constitutional 
revision. He has been an adjunct scholar wnth the American Enterprise Institute, a 
resident scholar at the Heritage Foundation, a lecturer at the Brookings Institute, and an 
adjunct professor at George Washington University. 
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Mr. Fein has been executive editor of World Intelligence Review, a periodical devoted to 
national security and intelligence issues. At present, he wiites a weekly column for The 
Washington Times devoted to legal and international affairs, guest columns for numerous 
other newspapers, and articles for professional and lay journals. He is invited to testify 
frequently before Congress and administrative agencies by both Democrats and 
Republicans. He appears regularly on national broadcast, cable, and radio programs as an 
expert in foreign affairs, international and constitutional law, telecommunications, 
terrorism, national security, and related subjects. 

Harold Hongju Koh 

Harold Hongju Koh, Dean and Gerard C. and Bernice Latrobe Smith Professor of 
International Law, is one of the countrj''s leading experts on international law, 
international human rights, national security law? and international economic law?. He has 
received more than twenty awards for his human rights w'ork. 

A former Assistant Secretary of State, Dean Koh advised former Secretary Albright on 
U.S. policy on democracy, human rights, labor, the rule of law. and religious freedom. 
Harold clerked for both Judge Malcolm Richard Wilkey of the U.S. Court of Appeals for 
the D.C. Circuit and Justice Hariy? A. Blackmun of the United States Supreme Court. He 
worked in private practice in Washington, D C. and as an attorney at the Office of Legal 
Counsel at the U.S. Department of Justice. 

Dean Koh earned a B.A. from Harvard University in 1975. an Honours B.A. from 
Magdalen College. Oxford University in 1977, and a J.D. from Harvard Law School in 
1980. He has been a Visiting Fellow and Lecturer at Magdalen and All Souls Colleges, 
Oxford University, and has taught at The Hague Academy of International Law, the 
University of Toronto, and the George Washington University National Law Center. 

Charles J. Ogletree 

Charles J. Ogletree is the Jesse Climenko Professor of Law at Haivard Law School and 
Founding and Executive Director of Harvard’s Charles Hamilton Houston Institute for 
Race & Justice. He is a prominent legal theorist w'ho has made an international reputation 
by taking a hard look at complex issues of law and by working to secure the rights 
guaranteed by the Constitution for everyone equally under the law'. 

The Charles Hamilton Houston Institute for Race and Justice 

( iittp:' -VAvw'.ciiarjes[iamj]Tonhoiistoii.oru ). named in honor of the visionary lawyer who 
spearheaded the litigation in Brown v. Board of Education, opened in September 2005, 
and focuses on a variety of issues relating to race and justice, and w'ill sponsor research, 
hold conferences, and provide polic>' analysis. 

Stephen A. Saltzburg 

Professor Saltzburg joined the faculty of the George Washington University Law School 
in 1 990. Before that, he had taught at the University of Virginia School of Law since 
1972, and was named the first incumbent of the Class of 1962 Endow'ed Chair there. Tn 
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1996, he founded and began directing the master's program in Litigation and Dispute 
Resolution at GW. 

Professor Saltzburg served as R(^orter for and then as a member of the Advisory 
Committee on the Federal Rules of Criminal Procedure and as a member of the Advisoiy 
Committee on the Federal Rules of Evidence. He has mediated a wide variety of disputes 
involving public agencies as well as private litigants; has served as a sole arbitrator, panel 
Chair, and panel member in domestic arbitrations; and has served as an arbiti'ator for the 
International Chamber of Commerce. 

Professor Saltzburg's public service includes positions as Associate Independent Counsel 
in the Tran-Contra investigation, Deputy Assistant Attorney General in the Criminal 
Division of the U.S. Department of Justice, the Attorney General's ex-officio 
representative on the U.S. Sentencing Commission, and as director of the Tax Refund 
fraud Task Force, appointed by the Secretary of the Treasury. He curi'ently serves on the 
Council of the ABA Criminal Justice Section and as its Vice Chair for Planning. He was 
appointed to the ABA Task Force on Terrorism and the Law and to the Task Force on 
Gatekeeper Regulation and the Profession in 2001 and to the ABA Task Force on 
Treatment of Enemy Combatants in 2002. 

Hon. William S. Sessions 

William S. Sessions has had a distinguished career in public service, as Chief of the 
Government Operations Section of the Department of Justice, United States Attorney for 
the Western District of Texas, United States District Judge for the Western District of 
Texas, Chief Judge of that court, and as (he Director of the Federal Bureau of 
Investigation. He received the 2002 Price Daniel Distinguished Public Serv’ice Award and 
has been honored by Baylor University Law School as the 1988 Lawyer of the Year. 

Judge Sessions joined Holland & Knight LLP in 2000 and is a partner engaged primarily 
in Alternative Dispute Resolution procedures. He holds the highest rating assigned by 
Martindale-Hubbell and is listed in The Best Lawyers Tn America for 2005 & 2006 for 
Alternative Dispute Resolution. He serv'es as an arbitrator and mediator for the American 
.Arbiti'ation Association, the International Center' for Dispute Resolution and for the CPR 
Institute of Dispute Resolution. 

Since June 2002, Judge Sessions has sensed on The Governor's Anti-Crime Commission 
and as the Vice Chair of the Governor's Task Force on Homeland Security for the State 
of Texas. He is a past President of the Waco-McLennan County Bar Association, the 
Federal Bar Association of San Antonio, the District Judges Association of the Fifth 
Circuit, and he was a member of the Board of Directors of the Federal .Judicial Center. He 
served as the initial Chair of the ..ABA Co mmi ttee on Independence of the Judiciary, 
honorary co-Chair of the ABA Co mmi ssion on fire 21st Century Judiciary, and as a 
member of the ABA Commission on Civic Education and the Separation of Pow ers. He 
w^as a member of the Martin Luther King, Jr. Federal Holiday Commission and he serves 
on the George W. Bush Presidential Library' Steering Committee for Baylor University. 
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Kathleen M. Sullivan is the Stanley Morrison Professor of Law and the head of Stanford's 
new Constitutional Law Center. She previously served for five years as Dean of Stanford 
Law School, having raised over $100 million in gifts to the School. She has taught at 
Harv'ard and USC Law Schools, and is a Visiting Scholar at the National Constitution 
Center, A nationally known constitutional law expert, she is co-author of the nation's 
leading casebook in Constitutional Law. 

Ms. Sullivan has 25 years of experience in appellate advocacy, having litigated over 30 
appeals in federal court and argued tiiree cases in the US Supreme Court. She has 
represented the broadcasting, wine, and pharmaceutical industries as well as state and city 
governments including Boston, Honolulu, San Francisco, Berkeley, Puerto Rico and 
Haw'aii. Ms. Sullivan has special expertise in first amendment and constitutional issues as 
w’ell as experience in a variety of constitutional issues involved in white-collar criminal 
defense. 

She has been named by the National Law Journal as one of the 1 00 Most Influential 
Lawyers in America and one of the 50 Most Influential Women Lawyers in America, and 
by the Daily Journal as one of the top 100 Most Influential Law'^'ers in California, 

Thomas M. Susman 

Tom Susman is a partner in the Washington Office of Ropes & Gray, LLP, where he 
conducts a diverse legislative and regulatory practice. Before joining Ropes & Gray he 
was general counsel to the U.S. Senate Committee on the Judiciary and various Judiciary 
subcommittees, and prior to that he served in the Office of Legal Counsel of the 
Department of .Tustice. 

Presently serving as Delegate to the ABA House of Delegates, Mr, Susman has been on 
the Board of Governors and chaired the Section on Administrative Law and Regulatory 
Practice. He is on the Council of the Council on Legal Education Opportunity, on the 
Board of Trustees of the National Judicial College, and a member of the ABA Committee 
on the Law Library of Congress. He is also a member of the American Law Institute, 
chair of the Ethics Committee of the American League of Lobbyists, President of the 
D.C. Public Libraiy Foundation, and Adjunct Ehofessor at the Washington College of 
Law of the American University. 

Mr. Susman frequently testifies before Congress and lectures in the U.S. and abroad on 
legislative process and lobbying, freedom of information, and administrative law'. He 
received the U.S. Court of Federal Claims Golden Eagle Aw'ard for Outstanding Sendee 
to the Court and has been inducted into the Freedom of Information Hall of Fame. He 
earned his B.A. from Yale University and his J.D. from the University of Texas, and 
following law school he clerked for Fiftii Circuit Judge John Minor Wisdom. 

Hon. Patricia M. Wald 

Patricia M. Wald seived as a judge on the U.S. Court of Appeals for the D.C. Circuit 
from 1979-1999 and as its Chief Judge from 1986-1991. She then w'as appointed to the 
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International Criminal Tribunal for the former Yugoslavia where she served on the trial 
and appellate benches from 1999-2001. Prior to her judicial service, she was an Assistant 
Attorney General for Legislative Affairs in die Carter Administration. 

Judge Wald most recently served as a member of the President's commission on the 
Intelligence Capabilities of the United States Regarding Weapons of Mass Destruction. 
Judge Wald is currently a consultant on international justice, the Co- Chair of New 
Perimeter, a Board member of OSI-Justice Initiative and the American Constitution 
society. She is the recipient of the ABA Margaret Brant Award for Women Lawyers of 
Achievement and the ,\merican Lawyer Lifetime Achievement Award. She was recently 
named by the National Law’ Journal as one of the “100 Most Influential Lawyers in 
America.” 
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Alan Rothstein 

Alan Rothstein serves as General Counsel to the Association of the Bar of the City of 
New York, w'here he coordinates the extensive law’ reform and public policy work of this 
22,000-member Association. Founded in 1870, the Association has been influential on a 
local, state, national and international level. 

Prior to his 20 years with the Association, Rothstein was the Associate Director of 
Citizens Union, a long-standing civic association in New York City. Rothstein started his 
legal career with the firm of Weil. Gotshal & Manges. He earned his B.A. degree from 
City College of New York and an M.A. in Economics 
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Mr. Conyers. Professor Rosenkranz. 

TESTIMONY OF NICHOLAS QUINN ROSENKRANZ, ASSOCIATE 

PROFESSOR OF LAW, GEORGETOWN UNIVERSITY LAW CEN- 
TER 

Mr. Rosenkranz. Mr. Chairman, Mr. Smith, Members of the 
Committee, I thank the Committee for the opportunity to express 
my views about Presidential signing statements. 

I largely agree with the position put forth by Principal Deputy 
Assistant Attorney General John Elwood earlier this morning. 
Rather than reiterate his testimony, I will just briefly make two 
points. 

First, I will explain that signing statements, including those that 
mention constitutional provisions, are generally nothing more than 
exercises of the uncontroversial power of the President to interpret 
the law in the course of executing it. 

Second, I will discuss the possibility of legislative responses to 
this practice. 

The most common, the most important, the most uncontroversial 
function of Presidential signing statements is to announce the 
President’s interpretation of the law. As the Supreme Court has ex- 
plained, “[ijnterpreting a law enacted by Congress to implement 
the legislative mandate is the very essence of ‘execution’ of the 
law,” and the President interprets statutes in much the same way 
that courts do, with the same panoply of interpretive tools. 

One such tool is of particular interest today: the canon of con- 
stitutional avoidance. This is the canon the President is applying 
when he says in signing statements that he will construe a par- 
ticular provision to be consistent with a particular constitutional 
command. 

It is crucial to understand what these statements do and do not 
say. These statements emphatically do not, “reserve the right to 
disobey the law.” They do not declare that the statutes enacted by 
Congress are unconstitutional. In fact, they declare exactly the op- 
posite. 

As President Clinton’s Office of Legal Counsel has explained, 
these sorts of statements are, “analogous to the Supreme Court’s 
practice of construing statutes, if possible, to avoid holding them 
unconstitutional.” in effect, these statements say simply that if one 
possible meaning of a statute would render it unconstitutional, 
then the President, out of respect for Congress, will presume a dif- 
ferent, constitutional meaning. The clear and crucial implication of 
these statements is that he will faithfully execute the laws as so 
interpreted. 

Now, as you know. Representative Jackson Lee has introduced a 
bill on this topic which is pending before the House Committee on 
Oversight and Government Reform, and I gather that other legisla- 
tive proposals are under consideration. I shall, therefore, address 
the balance of my testimony to the constitutionality and the wis- 
dom of such proposals. 

Section 3(a) of the pending bill would forbid the President to 
spend any money on signing statements. This provision is arguably 
unconstitutional. Congress possesses broad power over appropria- 
tions, of course, but for Congress to use its power of the purse to 
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impede a core Executive function would raise serious constitutional 
concerns. If Congress lacks the power to forbid the President from 
issuing signing statements altogether, as it almost certainly does, 
then it arguably lacks the power to achieve the same result with 
a cunningly crafted spending restriction. 

And while Section 3(b) would limit the force of this provision to 
statements that are inconsistent with the intent of Congress, this 
limitation actually creates more problems than it solves. Even if 
Congress could refuse to fund a core Executive function altogether, 
which is doubtful in itself, it hardly follows that Congress may ma- 
nipulate the President’s use of his discretion with conditional ap- 
propriation. If Congress may not forbid the President from commu- 
nicating his will to the executive branch, still less may it forbid 
him for communicating some thoughts but not others. 

Section 4 of the bill is also constitutionally problematic. It pro- 
vides that Government entities shall not consider Presidential sign- 
ing statements when construing Federal statutes. To the extent 
that this provision applies to executive branch officials, it is almost 
certainly unconstitutional for the simple reason that it is incon- 
sistent with the President’s duty to take care that the laws be 
faithfully executed because it would close the ears of the executive 
branch to his interpretation of the law. For that reason alone, it 
would be unconstitutional. 

A more difficult question is whether Section 4 of the bill, which 
again forbids governmental entities from relying on Presidential 
signing statements, may constitutionally apply to courts. The ques- 
tion here is whether Congress can tell courts what tools and meth- 
ods to use when interpreting Federal statutes. I considered this 
question at length in the Harvard Law Review 5 years ago, and I 
concluded that the answer is generally yes. Congress does have 
power to tell courts what methods to use when interpreting Federal 
statutes. 

The only question remaining is whether this particular rule of 
statutory interpretation would be wise. I have written that Con- 
gress should exercise this power, but a crucial aspect of my thesis 
is that it should be approached comprehensively. For this reason, 
I think that any rule on the matter should ideally be adopted as 
part of a coherent and cohesive code of statutory interpretation. 

In conclusion, the recent brouhaha over Presidential signing 
statements is largely unwarranted. Signing statements are an ap- 
propriate means by which the President fulfills his constitutional 
duty to take care that the laws be faithfully executed. However, I 
do applaud Congress’ interest in the proper judicial use of Presi- 
dential signing statements, and I hope that this interest will blos- 
som into a more comprehensive and general initiative of Federal 
rules of statutory interpretation. 

Thank you. 

Mr. Conyers. Thank you very much. 

[The prepared statement of Mr. Rosenkranz follows:] 
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Mr. Chairman, Representative Smith, Members of the Committee: I thank you for 
the opportunity to express my views about presidential signing statements. 

T will use my time in an attempt to separate out the various structural 
constitutional issues raised by signing statements. As you know, there has been 
significant confusion on this topic in the popular press; T hope that by disaggregating the 
various issues and discussing them dispassionately, we may at a minimum dispel some of 
the more hysterical assertions that have found their way into print. ^ 


‘ For example, this topic has been plagued with false statistics, beginning with the Boston Globe 's repeated 
claim that the President “has quietly claimed the authority to disobey more than 750 laws enacted since he 
took office.” Charlie Savage, Bush Challenges Hundreds of Laws, Boston Globe, Apr. 30, 2006, at A1 
(emphasis added). The Ncm^ York Times picked up this erroneous claim, but rendered it even more wrong, 
citing the Boston Globe for the claim that “Mr, Bush had issued more than 750 ‘presidential signing 
statements’ declaring he w'ouidn’t do what the law's required.” Editorial, Veto? IVho Needs a Veto?, N.Y. 
Times, May 5, 2006, at A22 (emphasis added). And from the Globe to the Times to the House of 
Representatives, this factoid has now- found its w-ay into a bill pending before the House Committee on 
Oversight and Govemment Refonn. See H.R. 264, 1 1 0th Cong. § 2(a)(5) (2007) (“According to a May 5, 
2006, editorial in the New York Times, the . . . President ... has issued more than 750 ‘presidential signing 
statements’ declaring he would not do what the laws required.”). Bui ihis sialislic is paienlly false. 
President Bush has issued approximately 140 signing statements to date, less than one fifth of the number 
claimed by The New York Tunes as quoted in H.R. 264. See THE AMERICAN PRESIDENCY PROJECT, 
Presidential Signing Statements, available at httpr/'/ww'w- .presidency.ucsb.edu/signingstatements.php 
?year=2006&Subniit=DlSPLx\Y; see also Presideniial Signing Slaiemenis: Hearing Before the S. Comm, 
on the Judiciary, 109th Cong. (2006) (statement of Michelle Boardman, Deputy Assistant Attorney 
General, Office of Legal Counsel, Department of Justice) [hereinafter Boardman Senate Testimonxf 
available at http://judiciary.senate.gov/testimony.cfni?id=1969&W'itJd=5479 (noting that President Bush 
issued 73 signing statements betw'een January 2003 and June 2006). The Globe issued a statement, which 
was widely ignored, to correct the misunderstanding. See Correction, for the Record, Boston Globe, May 
4, 2006, at A2 (clarifyng that 125 signing statements had been issued by President Bush at the time of the 
original article’s publication). The Boston Globe's original error, wdiich has so multiplied and 
transmogrified, apparently began with confusion about the w'ord “law,” w'hich it seemingly meant to signify 
something like “provision” or “section” or perhaps “subsection.” Needless to say, this is not what the U.S. 
Constitution means by the word “law." See U.S. Const, art. I, § 7 (setting forth the mechanism by winch a 
bill may become “a law'”) (emphasis added). Even sources that tmderstand the truth have chosen to trade 
on the error. Compare American Bar Association, Task Force on Presidential Signing Statements and the 
Separation of Powers Doctrine, Report [hereinafter ABA Report], http;/.%ww. abanet.org/op/ 
signingstatements/aba_final_signing_statements_reconimendation-report_7-24-06.pdf, at 1 (quoting the 
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In addition, the Committee may be interested in possible legislative responses to 
the President’s use of signing statements. As you know, Representative Jackson Lee has 
already introduced a bill to regulate the creation and use of signing statements." 
Likewise, Senator Specter introduced a somewhat similar bill last summer,^ which may 
also be of interest to the Committee. Therefore, T will address the constitutionality and 
the structural desirability of these and other possible legislative measures. 

I should mention that I testified before the Senate Judiciary Committee on this 
same topic last summer,"^ and 1 will be drawing substantially from that prior testimony 
today (in Parts I-III). I should also say that I largely agree with the position put forth by 
Deputy Assistant Attorney General Michelle Boardman at that hearing,' and T commend 
her testimony to this Committee. 

As Ms. Boardman explained, this President’s signing statements have not differed 
significantly from those of his recent predecessors.^’ And in any event, as 1 shall explain, 
presidential signing statements are an entirely appropriate means by which the President 
fulfills his constitutional duty to “take Care that the Laws be faithfully executed.” ' 

I. Executive Interpretation 

The most important and most common function of presidential signing statements 
is to announce — to the Executive Branch and to the public — the President’s inteipretation 
of the law.^ The propriety of such an announcement should be obvious.'^ There is an oft- 


Boslon Globe in the first sentence of its report and relying on its reporting for the entire first page), with id. 
at 14 n.52 (noting, in a footnote on page 14, that '‘these numbers refer to the number of challenges to 
provisions of laws rather than the number of signing statements”). Finally, quite apart from the erroneous 
numbers, none, or almost none, of the President’s signing statements “claim the authority to disobey” any 
laws, as I shall explain, See infra Part II. 

^H.R. 264, noth Cong. (2007). 

'S, 3731, 109th Cong, (2006), 

^ See Presidenfial Signing Slaieinenls: Hearing Before ihe S. Comm, on ihe Judiciary, 1 09th Cong. (2006) 
(statement of Nicholas Quinn Rosenkranz, Associate Professor of Law, Georgetown University Law 
Center) [hereinafter Rosenkranz Senale Tesiimony], available ai http://judiciary.senate.gov/ 
testimony. cfm?id=1969&w'it_id=5483; see also Letter from Nicholas Quinn Rosenlcranz, Associate 
Professor of Law, Georgetown University Law Center, to Senator Aden Specter, Cliaimian, Senate 
Committee on the Judiciary (Aug. 15, 2006) (on file with author), 

' See Boardman Senale Teslimony. supra note 1. 

" id. 

' U.S.CoxsT, art, 11, § 3. 

^ Virtually every paragraph of every signing statement by this President uses the w-ord “construe,” 
empliasizing that the purpose of the statement is to interpret the statute. See, e.g.. Statement on Signing the 
USA PATRIOT improvement and Reauthorization Act of 2005, 42 WEEKLY COMP. PRES. Doc. 425 
(March 9, 2006) (“The executive branch shall consP'ue the provisions of H.R. 3199 that call for furnishing 
information to entities outside the executive branch ... in a manner consistent with the President’s 
constitutional authority to . . . withhold information the disclosure of wTiich would impair foreign relations, 
national security, the deliberative processes of the Executive, or the performance of the Executive’s 
constitutional duties. . . . The executive branch shall conslnie section 756(e)(2) of H.R. 3199 ... in a 
manner consistent with the President’s constitutional authority to supervise the imitary executive branch 
and to recommend for the consideration of the Congress such measures as he judges necessary and 
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repeated canard that the President has no business interpreting federal statutes — his job is 
to execute the laws, and interpretation should be left to the courts. A moment’s 
reflection reveals that this view is unsound. It is simply impossible, as a matter of logic, 
to execute a law without determining what it means. 

A. Informing the Execntive Branch of the President’s Interpretation 

imagine, for example, a statute that imposes a tariff on the importation of 
“vegetables.” Comes an eighteen-wheeler full of tomatoes. Is a tomato a vegetable? At 
the end of the day, maybe the Supreme Court will decide," but long before then, the 
executive branch is put to a choice: stop the truck at the border or let it through. There is 
no ducking the question; either choice implies an interpretation of the statute, an 
interpretation of the word “vegetable.” And the President cannot simply flip a coin. He 
has a constitutional duty to “take Care that the Laws be faithfully executed,”’" and this 
faithfulness inherently and inevitably includes a good faith effort to determine what “the 
Laws” ntean. In short, as the Supreme Court has explained, “[ijnteipreting a law enacted 
by Congress to implement the legislative mandate is the very essence of ‘execution’ of 
the law.”’’ 


Nor is the President obliged to leave the choice to individual Border Patrol agents. 
The Supreme Court has rightly said that the President can and should “supervise and 
guide [executive officers’] construction of the statutes under which they act in order to 
secure that unitaiy and unifoim execution of the laws which Article 11 of the Constitution 


expedient.”) (emphasis added); Remarks on Signing the Deficit Reduction .Act of 2005, 42 Wf,f,kt Y Comp. 
Pres, Doc. 215 (February 8, 2006) (‘'The executive branch shall construe section 1936(d)(2) of the Social 
Secitrity Act . . which purports to make consultation with a legislative agent a precondition to execution 
of the law, to call for but not mandate such consultation, as is consistent with the Constitution’s provisions 
concerning the separate powers of the Congress to legislate and the President to execute the laws.”) 
(emphasis added); Statement on Signing the Trafficking Victims Protection Reauthorization Act of 2005, 
42 Weekly Comp. Pres. Doc. 39 (Januar)- 10, 2006) (“The executive branch shall consime this reporting 
requirement in a manner consistent with the President’s constitutional authority as Commander in Chief 
and the President’s constitutional authority to conduct the Nation’s foreign affairs”) (emphasis added). 

^ See, e.g., Curtis A. Bradley & Eric Posner, Fre.sidenlial Signing Sialemenls and Executive Power 24 
(Univ. of Chi. Pub. Law & Legal Theory, Worldng Paper No. 133, 2006), available at 
http:././w'wvv.law.uchicago.edu/academics./publiclavv.^l33.pdf (noting that if the President misinterprets 
statutes in signing statements, the problem is “the underhung views expressed in the statements, not the 
statements themselves”); Posting of Marty Ledemian et al. to the Georgetown Law- Faculty Blog, 
Untangling the Debate on Signing Statements, http://gulcfac.typepad.com/ 
georgetown_universityMaw'/2006,'''07/thanlcs_t o_the_p.html (July 31, 2006) (“There is nothing inherently 
wrong W'ith signing statements as such — including those that contain constitutional objections.”). 

See, e.g., Editorial, Veto? Who Needs a Veto?, N.Y. Times, May 5, 2006, at A22 (“[No former 
presidents] have used [signing statements] so clearly to make the president the interpreter of a law’s intent, 
instead of Congress, and the arbiter of constitutionality, instead of the courts.”); Bob Egelko, How Bush 
Sidesteps Intent of Congress, S.F. Chron., May 7, 2006, at Al (“The civics-book answ-er is clear: Congress 
passes the laws, the president carries them out, and the courts decide whether they’re constitutional.”). 

" See Nix v, Hedden, 149 U.S. 304 (1893) (holding that the tomato, though botanically a fruit, is 
commonly used as a vegetable and therefore should be treated as such for tax purposes). 

U.S. Const, art. 11, § 3. 

Bowsher v. Synar, 478 U.S. 714, 733 (1986). 
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evidently contemplated In vesting general execntive power In the President alone.”'"* And 
as Walter Dellinger. Assistant Attorney General for the Office of Legal Counsel under 
President Clinton, has explained, this is a “generally uncontroversial . . . function of 
presidential signing statements” — “to guide and direct executive officials in interpreting 
or administering a statute.”"’ 

B. Informing the Pnblic of the President’s Interpretation 

Of course, the President need not make his interpretations public; he could quietly 
instruct the U.S. Border Patrol that a tomato is a vegetable and have done with it. But 
there are many good reasons why, in most circumstances, a public statement of 
interpretation is desirable. First, if the President’s inteipretation is public, then those who 
believe that his interpretation is erroneous can better and more quickly structure a 
challenge in court. Second, a public statement of inteipretation reduces legal uncertainty; 
if people know the President’s interpretation, they are better able to organize their affairs 
accordingly."’ Third, and perhaps most important, a public statement informs Congress 
of the President’s interpretation, and if Congress disagrees, it may pass a bill clarifying 
the matter. 

In short, in the United States, we have a strong preference for sunlight in 
government.*’ Once it is clear that inteipreting the law is essential to executing it, there 
can be no independent objection to the President making his interpretations public. This 
is the primary function of presidential signing statements, and President Clinton’s Office 
of Legal Counsel was quite right to call this function “uncontroversial.”** 

If. The Canon of Constitutional .Cvoidance 

The President interprets statutes in much the same way that courts do, with the 
same panoply of tools and strategies. His lawyers carefully study the text and structure of 
Acts of Congress,*’ aided perhaps by dictionaries, linguistic treatises, and other tools of 


" Myers V. United States, 272 U.S. 52, 1.S5 (1926). 

” The Legal Significance of Presidential Signing Statements, 17 U S Op, Off Legal Counsel 131, 132 
(1993) [hereinafter OLC Signing Statements Meniorandum]. 

" See Frank B. Cross, The Constitutional Legitimacy and Significance of Presidential “Signing 
Slalenients", 40 .\DMIX, L. Rev, 209, 227-28 (1988) (arguing that the President’s decision to announce his 
interpretation of a statute in a signing statement beneficially increases the transparency of executive branch 
decision-making); Ledennan et ah, supra note 9 (“The signing statement is a good tiling: a manifestation of 
the Executive’s intentions that helps us to undenttand the heart of the problem. . . . [l]t is much better that 
[the President] tell Congress and the public of his intentions, rather than keep it secret , , . ,”); see also John 
£. Calfee & Richard Craswell, Some Ejjects of IJncerlainty on Compliance with Legal Standards, 70 Va. L. 
Rev, 965 (1984) (analyzing the types of costs arising from uncertainty about legal rules); Michael P. Van 
Alstine, The Costs of Legal Change, 49 UCLA L. Rev. 789, 822-36 (2002) (analyzing the costs that arise 
from uncertainty when new statutes are enacted and the importance of interpretive rales for reducing that 
uncertainty). 

' Cf Buckley V, Valeo, 424 U.S. 1, 67 (1976) (per curiam) (’’Sunlight is said to be the best of disinfectants 

”) (quoting LOUIS DEMBiTZ BiLANDEis, Other People’s Money (1933)), 

” OLC Signing Statements Memorandum, supra note 15, at 132. 

" See, e.g.. Statement on Signing the Veterans Health Programs Improvement Act of 2004, 40 WEEKLY 
Comp. Pres. Doc. 2886 (November 30, 2004) (“The executive branch shall construe the repeal, in section 
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statutory interpretation. In addition, just like courts, they also apply well-established 
maxims of statutory interpretation, called canons. 

One canon in particular is of interest today. As Justice Holmes explained in 1 927, 
“[T]he rule is settled that as between two possible interpretations of a statute, by one of 
which it would be unconstitutional and by the other valid, our plain duty is to adopt that 
which will save the Act.’'"^ This is known as the canon of constitutional avoidance,^“ and 
it “is followed out of respect for Congress, which we assume legislates in the light of 
constitutional limitations.'’^' 

This is the canon that the President is applying when he says, in signing 
statements, that he will construe a particular provision to be consistent with a particular 
constitutional command.""^ Many of the presidential signing statements that have most 
exercised the press have taken this form,"^ so it is crucial to understand what these 


1561(c) of the Act, of section 127 of the Treasur}- and General Government Appropriations Act, 2003, as 
contained in the Consolidated .Appropriations Act, 2003 (Public Law 108-7) as repealing the amendments 
that were made to title 19 of the United States Code by section 127. Such a construction of section 1561(c) 
is consistent with the text and stmcture of amendments to title 19 made by section 1561.”) (emphasis 
added); Statement on Signing the Department of Defense, Emergency Supplemental Appropriations to 
Address Hitrricanes in the Gulf of Mexico, and Pandemic Influenza Act, 2006, 41 Weekxy Comp. Pres. 
Doc. 1918 (December 30, 2005) (''[NJoting that the text and stfvcture of Title X do not create a private 
right of action to enforce Title X, the executive branch shall constnte Title X not to create a private right of 
action.”) (emphasis added); Statement on Signing the Safe, .Accountable, Flexible, Efficient Transportation 
Equity Act: A Legacy for Users, 41 Weekly Comp. Pres. Doc. 1273 (August 10, 2005) (“The executive 
branch shall construe section 5305(g)(3) of the .Act to be a statute to wiiich section 552(b)(3)(.A) of title 5, 
United States Code, refers, as the text and structure of section 5S05(g) indicate.'^) (emphasis added). See 
also .Alexander v. Sandoval, 532 U.S. 275, 289 n.7 (2001) (“[0]ur methodology is not novel, but w-ell 
established in earlier decisions . . ., which explain that the interpretive inquuy begins with the text and 
structure of the statute . . . .”) (emphasis added). 

For example, compare Statement on Signing Communications Legislation, 40 Whkki.y Comp. Prks. 
Doc. 3013 (December 23, 2004) (applying “the principle of statutory construction of giving effect to each 
of tw'O statutes addressing the same subject whenever they can co-exist” ) with Morton v. Mancari, 417 U.S. 
535, 551 (1974) (“[W]hen two statutes are capable of co-existence, it is the duty of the courts, absent a 
clearly expressed congressional intention to the contrary, to regard each as effective.”). 

'' Blodgett V. Holden, 275 U.S. 142, 148 (1927) (Holmes, J,), 

See. e.g., Artichoke Joe’s California Grand Casino v. Norton, 353 F.3d 712, 730 (9th Cir. 2003). 

Rust v. Sullivan, 500 U.S. 173, 190-191 (1991). See also Ex parte Randolph, 20 F.Cas. 242, 254 
(C.C.D.Va. 1 833) (No. 1 1 ,558) (Marshall, C.J.). 

See Bradley & Posner, supra note 9, at 27 (“When presidents have constitutional concerns, it is rare for 
them to annoLuice in a signing statement that they will decline to enforce a statutory provision, instead, they 
frequently state that they will interpret the provision in a w-ay that will avoid the puqtorted constitutional 
problem.”). Trevor W. Morrison, Constitutional Avoidance in the Executive Branch, 106 Colum. L, Rev, 
1189, 1217-20 (2006) (describing executive branch use of the avoidance canon). 

See, e.g., Statement on Signing the Postal Accountability and Enliancement Act, 42 Weekly Comp, 
Pres. Doc. 2196 (December 20, 2006) (“The executive branch shall conslnie subsection 404(c) of title 30, 

. . . which provides for opening of an item of a class of mail otherwise sealed against inspection, in a 
manner consistent, to the maximum extent permissible, with the need to conduct searches in exigent 
circumstances . . . .”) (emphasis added); Statement on Signing the USA PATRIOT Improvement and 
Reauthorization Act of 2005, 42 Weekly Comp. Pres. Doc. 425 (March 9, 2006) (“The executive branch 
shall construe the provisions of H.R. 3199 that call for famishing information to entities outside the 
executive branch ... in a manner consistent with the President’s constitutional authority to . . . withhold 
infoniiation the disclosure of which would impair foreign relations, national security, the deliberative 
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statements do and do not say. These statements emphatically do not “reserve the right to 
disobey”"'' the law. They do not “amount to partial vetoes.”^’ They do not “declare[ the 
President’s] intention not to enforce anjlhing he dislikes.”"* And they do not declare that 
the statutes enacted by Congress are unconstitutional. 

in fact, they declare exactly the opposite. As President Clinton’s Office of Legal 
Counsel has explained, these sorts of signing statements are “analogous to the Supreme 
Court’s practice of construing statutes, if possible, to avoid holding them unconstitutional 
. . . What these signing statements say. in effect, is that if an ambiguity appears on 
the face of the statute or becomes apparent in the course of execution, and if one possible 
meaning of the statute would render it unconstitutional, then the President will presume 
that Congi'ess intended the other, constitutional meaning — and he vrill faithfuUy enforce 
the statute so understood. 

Again, this amounts to nothing more than a straightforward application of a canon 
of statutory’ construction that was already well established when Justice Holmes 
elaborated it in 1927, ’* a canon that finds its entire rationale in “a just respect for the 
legislature’”" and the faithfulness of Representatives and Senators to their constitutional 
oaths.*’ If a statute is ambiguous, we — the President, the Court, the People — presume 
that Congress Intended it to be constitutional.''* 


processes of the Executive, or the performance of the Executive’s constitutional duties. . . . The executive 
branch shall construe section 756(e)(2) of H.R. 3199 ... in a manner consistent with the President’s 
constitutional authority to supervise the unitary executive branch and to recommend for the consideration 
of the Congress such measures as he Judges necessary and expedient.”) (emphasis added); Statement on 
Signing the Department of Defense, Emergency Supplemental Appropriations to Address Hurricanes in the 
Gulf of Mexico, and Pandemic Influenza .Act, 2006, 41 Wkhki.y Comp. Prhs. Doc. 1918 (December 30, 
2005) 0‘The executive branch shall construe Title X in Division A of the Act, relating to detainees, in a 
manner consistent w'ith the constitutional authority of the President to supervise the unitary executive 
branch and as Commander in Chief and consistent with the constitutional limitations on the judicial power . 
. . .”) (emphasis added). 

Charlie Savage, Bush Challenges Hundreds of Laws, Boston Globe, Apr. 30, 2006, at Al. 

Bob Egelko, How Bush Sidesteps the Intent of Congress, S.F. Chron. May 7, 2006, at Al. 

Editorial, Veto? Wdio Needs a Veto?, N.Y. Times, May 5, 2006, at A22. 

OLC Signing Statements Memorandum, supra note 15, at 133 (emphasis added). 

See Bradley & Posner, supra note 9, at 28 (‘'Many of the statements appear simply to be placeholders to 
preserve an executive viewpoint about the Constitution, not an indication that the Executive wall decline to 
fully enforce a statute.”). 

Xee Blodgett V. Holden, 275 U.S. 142, 148 (1927) (Holmes, J,). 

Lx parte Randolph, 20 F.Cas. 242, 254 (C.C.D.Va. 1833) (No. 1 1,558) (Marshall, C.J.). 

See U.S. Const, art, VI (“The Senators and Representatives before mentioned . . . shall be bound by Oath 
or xAffirniation, to support this Constitution.”); 5 U.S.C. § 3331 (2000) (establisliing the oath for all elected 
and appointed officials: “I . . . do solemnly swear (or affirm) that I will support and defend the Constitution 
of the United States against all enemies, foreign and domestic; that 1 wall bear true faith and allegiance to 
the same; that I take this obligation freely, wdthout any mental reser\’ation or purpose of evasion; and that I 
will well and faithfully discharge the duties of the office on which 1 am about to enter. So help me God.” ); 
United States v. Verdugo-Urquidez, 494 U.S. 259, 274 (1990) (“The Members of the ... Legislative 
Branch[] are sworn to uphold the Constitution, and they presumably desire to follow' its commands.”). 

"LS'ee Rust V. Sullivan, 500 U.S. 173, 190-91 (1991). 
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Now, it may be argued that this canon has grown too strong. After all, it is not 
used merely as a tie-breaker for ambiguous statutes. Even if dictionaries or other canons 
point in the opposite direction, the canon of constitutional avoidance sometimes wans the 
day. As the Supreme Court explained in 1895. ''evefy reasonable consmiction must be 
resorted to in order to save a statute from unconstitutionality, and reasonable people 
may differ on what constitutes a reasonable construction.'^^ Moreover, the Supreme Court 
has held that “[a] statute must be construed, if possible, so as to avoid not only the 
conclusion that it is unconstitutional hut also grave doubts upon that score. This 
aspect of the doctrine is of more recent vintage''^ and has been subject to quite 
compelling critique. 

For present purposes, though, it suffices to note that the President’s application of 
this canon has been consistent with the interpretive doctrine espoused by the Court.'^'^ If 
there is any plausible inteipretation of a statute that w'ould avoid a serious constitutional 
question, the President — like the Court — gives Congress the benefit of the doubt and 
adopts the constitutional inteipretation. 

ni. Presidential Signing Statements in Court 

An entirely separate issue is whether presidential signing statements are relevant 
to judicial interpretation of statutes. Courts sometimes use legislative histoiy to resolve 
ambiguities in statutes"^^ (though this practice has been subject to withering criticism"^^). 


Hooper v. California, 155 U.S. 648, 657 (1895) (emphasis added). 

Compare United States v. X-Citement Video, Inc., 513 U.S. 64, 69 (1994) (‘The statute's use of 
‘knowingly’ could be read only to modify ‘uses, transfers, acquires, alters, or possesses’ or it could be read 
also to modify ‘in any manner not authorized by [the statute].’), with id. at 81 (Scalia, J., dissenting) (“If 
one were to rack his brains for a way to express the thought that the knowdedge reqitirement in subsection 
(a)(1) applied oniy to the transportation or shipment . . . ii would be impossible to construct a sentence 
structure that more clearly conveys that thought, and that thought alone.”). 

United States v. Jin Fuey Moy, 241 U.S. 394, 401 (1916) (emphasis added). 

See Clark v. Martinez, 543 U.S, 371, 391 (2005) (Thomas, J., dissenting); William K. Kelley, Avoiding 
Consliliilional Q>.iesiions as a Three-Branch Problem, 86 Corkf.t.t, L. Rfv. 831, 840-42 (2001). 

See Marozsan v. United States, 852 F.2d 1469, 1495 (7th Cir. 1988) (Easterbrook, J., dissenting) 
(“Construing statutes to avoid all constitutional questions treats the peiiLunbra around the Constitution as if 
it has independent force, and thereby denies effect to real laws on the basis of insubstantial ‘concerns’.”); 
Richard A. Posner, Stalutory inlerpreialion In the Classroom and in the Courirooni, 50 U. Cdll. L, Rev, 
800, 816 (1983) (“The practical effect of interpreting statutes to avoid raising constitutional questions is . . . 
to enlarge the already vast reach of constitutional prohibition beyond even the most extravagant modem 
interpretation of the Constitution .... .And we do not need that.”); Frederick Schauer, .Ashwander 
Revisited, 1995 Sup. Ct. Rev. 71, 89 (discussing problems raised by the modern avoidance doctrine). 

Cf. Morrison, supra note 24, at 1227 (pointing out that if judicial use of the avoidance canon helps to 
ensure that legislation is consistent with the Constitution, executive use of the avoidance canon has the 
same virtue). 

See, e.g., Wisconsin Public Intervenor v. Mortier, 501 U.S. 597, 610 n,4 (1991) (“As for the propriety of 
using legislative history at all, common sense suggests that inquiry benefits from reviewing additional 
infonnation rather than ignoring it,”); see also Stephen Breyer, On the Uses of Legislative History in 
Inlerpreling Slalules, 65 S. Cy\L. L. Rev. 845 (1992); Patricia M, Wald, Some Observations on the Use of 
Legislative History in the 198! Supreme Court Term, 68 IowaL. Rev. 195 (1983). 

See, e.g., Conroy v. Aniskoff, 507 U.S. 511, 518-28 (1993) (Scalia, J., concurring); Wisconsin Public 
Intervenor v. Mortier, 501 U.S. 597, 621 (1991) ( Scalia, J., concurring in the judgment) (“['W']e should try 
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The issue here is whether courts can and should put presidential signing statements to 
analogous use. 

There are strong arguments on both sides of this question. On the one hand, one 
might say that judicial interpretation of statutes should seek to discover legislative intent, 
and the President is not a legislator. The President’s power over bills is the power to 
“approve”'*’ or disapprove legislation; it is a simple, binarjp up-or-dow'n decision, 
subsequent to, and distinct from, the legislative process. Indeed, the Constitution makes 
clear that even though the veto power appears in Article I, it is not legislative power. The 
Constitution provides that “[a]ll legislative Powers herein granted shall be vested in a 
Congress of the United States,”'*'* not a Congress and a President. And it is “[t]he 
Congress,” not the Congi'ess plus the President, who “shall have Power ... To make all 
Law's.”'*' 

On the other hand, one might say that this is an unduly formalistic view of the 
legislative process, in reality, the administration often drafts legislation, and even when it 
does not, the entire legislative machinery' operates in the shadow of the President’s veto 
power.'*^’ On this view', the President’s understanding of a bill as reflected in a signing 
statement is at least as important as the understanding of Congress reflected in legislative 
history. Moreover, any effort to glean the intent of Congress from legislative history is 
arguably quixotic: first, it is difficult to know how many Representatives and Senators 
agreed with any given portion of legislative history;'*^ and second, it is arguably 


to give the text its fair meaning, whatever various committees might have had to say — thereby affinning 
the proposition that we are a Government of laws, not of committee reports.”); Antonin Scalia, A 
Mattf.r of Intfrprftation 29-37 (1997); Frank. H. Easterbrook, '/hr/, Hislory. and Slruciure in 
Statutoiy Interpretation, 17 Harv. J.L. & Pub. Pol’y 61 (1994); Alex Kozinski, Should Reading 
Legislative llistoiy Be an Impeachable Offense?, 31 SurroLK U. L. Rev. 807 (1998); Kenneth W. Starr, 
Observations About the Use of Legislative Hislory, 1 987 Dukk L.J. 371 (1 987). 

U.S. Const, art. 1, § 7. 

^^U.S. Const, art. 1, § I. 

U.S. Const, art. I, § 8; see also id. art IV, § 3 (‘'The Congress shall have power to dispose of and make 
all needful rules and regulations respecting the territory or other property belonging to the United States.”); 
id. amend. XIII, § 2 (“Congress shall have power to enforce this article by appropriate legislation.”); id. 
amend. XIV, § 5 (“The Congress shall have power to enforce, by appropriate legislation, the provisions of 
this article.”; id. amend. XV, § 2 (“The Congress shall have power to enforce this article by appropriate 
legislation.”); id. amend. XIX (“Congress shall have power to enforce this article by appropriate 
legislation.”); id. amend. XX, § 3 (“Congress may by law provide for the case wherein neither a President 
elect nor a Vice President elect shall have qualified . . . .”); id. amend. XX, § 4 (“The Congress may by law 
provide for the case of the death of any of the persons from whom the House of Representatives may 
choose a President whenever the right of choice shall have devolved upon them . . . .”); id. amend. XXIII, § 
2 (“The Congress shall have power to enforce this article by appropriate legislation.”); id. amend. XXIV, § 
2 (“The Congress shall have power to enforce this article by appropriate legislation.”); id. amend. XXV, § 5 
(“or of such other body as Congress may by law provide . . .”); id. amend. XXVI, § 2 (“The Congress shall 
have power to enforce this article by appropriate legislation.”). Cf. id. amend. I (“Congress shall make no 
law . . .”). 

See generally ’WiWmm'N. Eslcridge, Jr. & JohnFerejolm, The Article I, Section 7 Game, 80 Geo. L.J. 523 
(1992). 

Cf. Conroy v. Aniskoff, 507 U.S. 511, 519 (1993) (Scalia, J., concurring) (“Judge Harold Leventhal used 
to describe the use of legislative history as the eqmvalent of entering a crow'ded cocktail party and looking 
over the heads of the guests for one's friends.”). 


8 



54 


incoherent to attempt to aggregate those individual intentions into a collective intent."'* 
By contrast, the President is just a single person, so his interpretive statement poses none 
of those problems. For this reason, the argument runs, presidential signing statements are 
more valuable because they are inherently reliable as an indication of presidential intent, 
whereas legislative history is less valuable because it is inherently unreliable as an 
indication of congressional intent. 

My own view is the same as Justice Scalia’s. 1 believe that the project of statutory 
interpretation is to discern “the original meaning of the text, not what the original 
draftsmen intended.”""* And 1 believe that presidential signing statements — like 
legislative history — are of very little use in that project. In my view, absent instruction on 
this question fi'om Congress,*" courts should rely on both equally — for the sfrength of 
their reasoning and nothing more. 

IV. Legislative Responses 

Tt follows fi'om the analysis above that a general legislative response to the 
President’s use of signing statements is probably unnecessary. Nevertheless, because a 
bill on this topic, H.R. 264,^' has been introduced by Representative Jackson Lee and is 
now pending before the Committee on Oversight and Government Reform, 1 shall 
address the balance of my testimony to the constitutionality and the wisdom of such 
proposals. I shall begin with the pending bill, and I will conclude by discussing some 
other options, including the bill that Senator Specter introduced last summer. 

A. Limiting Funds for Signing Statements 

Section 3(a) of H.R. 264 provides: “None of the funds made available to the 
Executive Office of the President, or to any Executive agency . . . from any source may 
be used to produce, publish, or disseminate any statement made by the President 
contemporaneously with the signing of any bill or joint resolution presented for signing 
by the President. This provision is probably unconstitutional. 

As discussed above, interpreting federal statutes — and ensuring uniform 
interpretation throughout the executive branch — is at the very core of the President’s duty 
to “take Care that the Laws be faithfully executed.”** And presidential signing statements 
are an essential tool in the performance of that duty. Congress cannot require Executive 


’ Church of the Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 558 (1993) (Scalia, J., concurring) 
(“[I]t is virtually impossible to determine the singular ‘motive’ of a collective legislative body . . . .”); 
Frank H. Easterbrook, .s'lgtra note 42, at 68 (“intent is elusive for a natural person, fictive for a collective 
body.”). 

Antonin Sc ALIA, A Matter OF Interpretation, .si//)ra note 42, at 38. 

See ifi'a Part IV-D; see also Nicholas Quinn Rosenkranz, Federal Rules of Statnton’ Interpretation, 1 1 5 
H.ARV. L. REV. 2085, 2147-51 (2002). 

” H.R. 264, 1 10th Cong. (2007). 

** H.R. 264, § 3. 

** U.S. Const, art. 11, § 3. 
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officers to close their ears to presidential signing statements. And a fortiori it cannot 
forbid the President from making such statements in the first place. 

Admittedly, the bill does not puiport to forbid signing statements simpIiciTer; 
rather, it forbids using funds to produce, publish, or disseminate them. And of course 
Congress does possess broad power over appropriations.^' But for Congress to use its 
power of the purse to impede a core executive function would raise serious constitutional 
concems.^^ If Congress lacks the power to forbid the President from issuing signing 
statements altogether (as it almost certainly does),'' then it arguably lacks the power to 
achieve the same result indirectly with a cunningly crafted spending restriction.'^ 


See infra Part TV-B- 1 . 

See U.S. Const, art. 1, § 9 (“No money shall be drawn from the Treasury, but in Consequence of 
Appropriations made by Law'.”). 

See. e.g., Geoffrey Miller, The Appropriations PoM^er and the Necessafy and Proper Clause, 68 Wash. 
U. L.Q. 640, 640 ( 1 990) (“Congress has no more authority to control the executive branch by means of the 
appropriations power than it w'ould have to control the executive branch under other provisions of the 
Constitution.”); H. .Tefferson Pow'ell, The Presidenl’s Authority over Foreign Affairs: An Executive Branch 
Perspective, 61 Geo, Wash. L, Rev. 527 (1999) (“A condition on the appropriation or expenditure of funds 
is invalid if it is properly analyzed as an attempt either to exercise an autonomous executive powder or to 
compel the President to employ such a power in accordance with congressional policy."). See also 
Saikrishna Prakash, Regulating Presidential Powers, 91 Cornell L. Rev. 215, 255 (2005) (book review') 
(noting that early congressional practice w'as to appropriate funds in general tenns without restrictions that 
woitld regulate President’s exercise of his executive powders); see also Kate Stith, The Appropriations 
Power and the Necessary and Proper Clause, 68 Wash. U. L.Q. 644, 646 (1990) (“[T]he legislative veto 
violates separation of powders principles, whether the veto is explicit as in [/A’5’ v. Chadha, 462 U.S. 919 
( 1 98,3)] or is accomplished indirectly, by conditioning appropriations.” ). 

'' See. e.g., Prakash, supra note 56, at 254 (“While Congress might be able to refrain from funding the 
exercise of presidential powers, Congress cannot go further and statutorily forbid the President’s personal 
exercise of his constitutional powers.”) (emphasis added). 

While the Supreme Coitrt has only alluded to this point, see United States v. Lovett, 328 U.S. 303, 313 
(1946); South Dakota v. Dole, 483 U.S. 203, 207 (1987) (“The spending power is of course not unlimited, 
but is instead subject to several general restrictions articulated in our cases. . . . [W]e have noted that other 
constitutional provisions may provide an independent bar to the conditional grant of federal funds.”), the 
Executive Branch has taken this position clearly and consistently for more than 70 years, see Constitutional 
Issues Raised by Commerce, Justice and State Appropriations Bill, 2001 WL 34907462 (O.L.C.) (“[l]t is 
unconstitutional for Congress to place conditions, whether substantive or procedural, on the President’s 
exercise of his constitutional authority.”); 20 U.S. Op. Off. Legal Counsel 232 (1996) (“Wliile Congress 
has broad authority to grant, limit, or withhold appropriations, that pow'er may not be used ... to 
circumvent the steps required by the Constitution for Congress to enact a law or regulation binding on 
persons outside the legislative branch.”); 20 U.S. Op. Off. Legal Counsel 189 (1996) (“The past practice of 
the Executive branch demonstrates its refusal to comply with Linconstitutional spending conditions that 
trench on core Executive powers.”); 19 U.S. Op. Off Legal Counsel 123 (1995) (“[l]t does not matter in 
this instance that Congress has sought to achieve its objectives through the exercise of its spending pow-er, 
because the condition it would impose on obligating appropriations is unconstitutional.”); 16 U.S. Op. Off. 
Legal Counsel 18, 28 ( 1992) (“That section 503 w'as enacted as a condition on the appropriation of money 
for the State Department does not save it from constitutional infinnity.”); 14 U.S. Op. Off Legal Counsel 
37, 41 11,3 (1990) (“Nor can section 102(c)(2) be viewed as a legitimate exercise of congressional power 
over the appropriation of public fimds. Congress may not use that power to attach conditions to executive 
branch appropriations requiring the President to relinquish his constitutional discretion in foreign affairs.”); 
13 U.S. Op. Off Legal Counsel 258 (1989) (“[T]he fact that Congress appropriates money for the army 
does not mean that it can constitutionally condition an appropriation on allowing its armed sendees 
committees to have tactical control of the armed forces. Nor does it follow from Congress’ legislative 
establishment of executive branch departments and its appropriation of money to pay the salaries of federal 
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True, section 3(b) of H.R. 264 would limit the force of the general restriction on 
funding presidential signing statements, providing that it “shall apply only to statements 
made by the President regarding the bill or joint resolution presented for signing that 
contradict, or are inconsistent with, the intent of Congress in enacting the bill or joint 
resolution or that otherwise encroach upon the Congressional prerogative to make laws.” 
But though this section purports to limit the force of section 3(a), it actually makes the 
provision even more constitutionally problematic. 


Even if Congress could refuse to fund a core executive function altogether, which 
is doubtful in itself.'^ it does not follow that Congress may control the discretion inherent 
in a core executive function with a conditional appropriation.^*^ So for example, it is not 
at all clear that Congress could forbid the President from spending money on a pen and 
ink to issue pardons/’’ But even if Congress could do that, it hardly follows that 
Congress could provide a pen and ink for pardons while forbidding that they be used to 
pardon particular individuals/’^ Inherent in the President’s pardon power is unfettered 
discretion to choose whom to pardon. Just as Congress cannot forbid the pardoning of 
certain people outright, it cannot achieve the same result with a spending restriction. 
Likewise, instructing the executive branch in his inteipretation of the law is at the very 
heart of the President’s duty to “take Care that the Laws be faithfully executed. If 
Congress may not forbid the President from communicating his will to the executive 


officials that Congress can constitutionally condition creation of a department or the funding of an officer’s 
salary on being allowed to appoint the officer.”); 4B U.S. Op. Off. Legal Counsel 731, 733 (1980) (“It is 
well established that Congress cannot use its power to appropriate money to circumvent general 
constitutional limitations on congressional power.”); 41 U.S. Op. Att’y Gen. 507, 508 (1960) (“Congress 
cannot by direct action compel the President to furnish to it infonnation the disclosure of w-hich he 
considers contrary to the national interest. It cannot achieve this result indirectly by placing a condition 
upon the expenditure of appropriated funds.”); 37 U.S. Op. .Att’y Gen. 56, 61 (1933) (“Congress may not, 
by conditions attached to appropriations, provide for a discharge of the functions of Government in a 
manner not authorized by the Constitution.”). 

Compare. J. Gregory Sidalc, The President’s Power of the Purse, 1989 Duke L.J. 1162, 1188 (1989) 
(“[xA] president who acts to discharge Ms article 11 duties wdien Congress has failed or refused to provide 
him appropriations for that purpose does not violate the appropriations clause.”), with Prakash, supra note 
56, at 254 (“Congress might be able to refrain from funding the exercise of presidential powers . . . .” ); see 
also Kate Stith, supra note 56, at 644 (charaaerizing the view' that the appropriations pow'er gives Congress 
control over all presidential actions as far outside the mainstream). 

See id. at 645 (“[W]hen the Constitution confers [sic] the President exclusive, enumerated authority. 
Congress may not assume that authority as its own by the simple expedient of cutting off or conditioning 
appropriations.”). 

See Sidak, supra note 59, at 1187 (arguing that “the President has the pow'er, implicit in the delegation of 
duties and prerogatives to him by the people mider article 11, to spend funds to perform Ms constitutional 
responsibilities”). 

See Miller, supra note 56, at 643 (arguing that an appropriations bill barring the use of funds to pardon 
anyone for crimes committed in connection with the Iran-Contra affair would be “an unconstitutional 
intrusion on the pardon power,” because the Constitution gives the President complete discretion over the 
decision of whom to pardon ); Stith, .supra note 56, at 646-47 (“Congress [may not] use funding legislation 
to deny or direct the pardon power or any other exclusive constitirtional powder of the President.”). 

U.S. Const, art. 11, § 3; see also .supra Part 1. 
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branch — whether through a substantive restriction or a spending restriction*’'* — still less 
may it forbid him from communicating some thoughts but not others.*’*’ 

Tn any event, even setting these constitutional issues aside, section 3(b) is 
essentially self-defeating, because it reduces the scope of section 3 to almost nothing. As 
explained above, the vast majority of constitutional signing statements are simple 
applications of the canon of constitutional avoidance, which requires the President to 
construe statutes, if at all possible, to be consistent with the Constitution. .4s the Court 
has explained, this canon “is followed out of respect for Congress, which we assume 
legislates in the light of constitutional limitations.”**’ In other words, the premise of the 
canon is never to “contradict, or [be] inconsistent with, the intent of Congress.”*’’ To the 
contrary, the point of this canon is to choose a constitutional interpretation of ambiguous 
statutes — precisely because Congress presumptively intended such interpretations. Thus, 
virtually all the President’s signing statements — including almost all of the most 
controversial ones** — would be exempt from the spending restriction. Tn short, this 
provision would have very few applications at all, and even fewer constitutional ones. 

At any rate, even if Congress concludes that it does have power to limit 
appropriations in this manner, the separation-of-powers implications are sufficiently 
serious that it would probably be w'ise to avoid a constitutional confrontation on this point 
unless absolutely necessary. This President’s use of signing statements hardly justifies 
such a constitutionally contentious response. 


B. Limiting the Interpretive Force of Signing Statements 

Section 4 of H.R. 264 is also problematic. It provides: “For purposes of 
construing or applying any Act enacted by the Congress, a governmental entity shall not 
take into consideration any statement made by the President contemporaneously with the 
President’s signing of the bill or joint resolution that becomes such Act.”*** The term 


’’’ Cf. J. Gregory Sidak, The Recommendation Clause, 77 Geo. L.J. 2079, 2104-06 (1989) (arguing that 
Congress cannot use its appropriations power to forbid the President from issuing recommendations that 
have zero marginal cost to produce). 

Cf. R.A.V, v. City of St. Paul, 505 U.S, 377, 382 (1992) (“[C]ontent-based restrictions [on speech] are 
presumptively invalid”). 

“ Rust V. Sullivan, 500 U.S. 173, 190-191 (1991); see also Tlx parte Randolph, 20 F.Cas. 242, 254 
(C.C.D.Va, 1833)(No, ll,558)(Marshall,C.J.), 

H.R. 264, 1 10th Cong. § 3(b) (2007). 

*’ See. e.g., Statement on Signing the Postal Accountability and Enlrancement Act, 42 WEEKLY COMP, 
Pres. Doc. 2196 (December 20, 2006) (“The executive branch shall construe subsection 404(c) of title 30, 

, , . wdiich provides for opening of an item of a class of mail otherwise sealed against inspection, in a 
manner consistent, to the maximum extent peniiissible, with the need to conduct searches in exigent 
circumstances . . , ,”); Remarks on Signing the USA PATRIOT Improvement and Reauthorization Act of 
2005, 42 Weeklv^ Comp. Pres, Doc, 423 (March 9, 2006); Statement on Signing the Department of 
Defense, Emergency Supplemental Appropriations to Address Hurricanes in the Gulf of Mexico, and 
Pandemic Influenza Act, 2006, 41 WEEKLY COMP. PRES. Doc. 1918 (December 30, 2005). 

® H.R. 264, § 4. 
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•‘governmental entity” appears to include executive officers, agencies, and courts. Each 
of these applications raises distinct constitutional issues. 

1. Limiting Federal Official Use of Signing Statements 

it follows from the discussion above'* that, insofar as it relates to executive 
officers and agencies, this provision is almost certainly unconstitutional. The provision 
pui'ports to forbid executive officers and agencies from taking into account the 
President’s signing statements when interpreting federal law'. Such a rule conflicts with 
the President’s constitutional duty to “take Care that the Laws be faithfully executed.”’* 
As the Supreme Court has explained, “[ijnterpreting a law' enacted by Congress to 
implement the legislative mandate is the veiy essence of ‘execution’ of the law,”'** and 
the President “may properly supervise and guide [executive officers’] construction of the 
statutes under which they act in order to secure that unitary and uniform execution of the 
laws which Article TT of the Constitution evidently contemplated in vesting general 
executive power in the President alone.”’'* The bill would run afoul of this principle, Iw 
closing the ears of the executive branch to the President’s contemporaneous’’ 
interpretation of the law'. For that reason alone, it would be unconstitutional. 

2. Limiting Judicial Use of Presidential Signing Statements 

Once again, the bill provides: “For purposes of construing or applying any Act 
enacted by the Congress, a governmental entity shall not take into consideration any 
statement made by the President contemporaneously w'ith the President’s signing of the 
bill or joint resolution that becomes such Act.” '*' As discussed above, this provision is 
almost certainly unconstitutional to the extent that it applies to executive agencies and 
officers. ' But federal and state courts are also “governmental entit[ies],” and to the 
extent that the provision applies to judicial interpretation, different constitutional issues 
arise. Can Congress forbid courts from using presidential signing statements as an aid in 
the interpretation of federal statutes? 

This is a rich and difficult question, and to answ'er it, one must begin w'ith the 
more general question: Can Congress tell courts what tools and methods to use when 
inteipreting federal statutes? I considered this question at length in the Harvard Law 
Review five years ago,'** and I concluded that the answer is generally ye.v: Congress does 
have power to tell courts w'hat methods to use w'hen inteipreting federal statutes. As T 


On its face, tlie phrase “governmental entity” would appear to apply to state officials as well as federal 
officials. If so, the provision would raise distinct federalism issues that i do not address today. 

' See supra Part I-.\. 

LI. S. Const, art. 11, § 3. 

■ ’ Bowsherv, Synar, 478 U.S. 714, 733 (1986), 

Myers v. United States, 272 U.S. 52, 135 (1926). 

’ The constitutional problem could be mitigated, perhaps, by reading the word “contemporaneously” very 
narrowly, to mean something like “at the same instant,” but only at the cost of rendering the statute trivial. 

™ H.R. 264, 1 1 0th Cong. § 4 (2007). 

" See supra Part lV-B-1. 

See Rosenkranz, supra note 50. 
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explained, “whatever judicial power exists over interpretive methodology must be 
common law'making pow'er, w'hich may be trumped by Congress.”’^ As a general matter, 
then, Congress has power to promulgate general rules of statutory' interpretation, w'hich 
w'ould be binding on state and federal couils in the interpretation of federal law. 

This is not the end of the analysis, however. Even if Congress generally has 
pow'er over the interpretive methodology employed by courts, “[pjarticular interpretive 
statutes . . . may raise more potent separation-of-pow'ers objections.”*'’ In other words, 
there is no general objection that mandating interpretive rules invades Ihe judicial power, 
but the question remains whether this specific inteipretive rale — courts shall not rely on 
presidential signing statements in interpreting acts of Congress — w'ould impinge on the 
executive power. 

I conclude that it probably' would not. As explained above,*' the President’s 
executive power inherently includes the power to interpret federal law in the first 
instance.*^ Moreover, the President also has power to give interpretive instructions to 
executive officers.*^ But it hardly follow's that he has inherent and inalienable pow'er to 
give such instructions to the courts. To be sure, courts often defer to executive agencies 
in their inteipretations of federal statutes,*'' and the President himself may be entitled to 
at least as much deference,** but this is so only as long as Congress wishes to acquiesce 
in this rale.** Tf Congress wished to forbid judicial deference to agency inteipretations — 
or even presidential interpretations — of federal statutes, it could probably do so. A 
fortiori. Congress could forbid judicial reliance on one manifestation of presidential 
interpretation — the presidential signing statement. 

Last summer. Senator Specter introduced just such a bill. That bill provided: “In 
determining the meaning of any Act of Congress, no State or Federal court shall rely on 
or defer to a presidential signing statement as a source of authority.”*' By reshicting its 
application to courts rather than executive officials, this provision would avoid the 
constitutional problems addressed above.** 


’’’ td. at 21 0.t. Bui cf Lockhart v. United States, 1 26 S. Ct. 699, 702-04 (2005) (Scalia, .1., concurring.). 

Rosenkranz, supm note 50, at 2103 (2002). 

See .supra Part 1. 

See Bowsher V. Synar, 478 U.S. 714, 733 (1986). 

See Myers v. United States, 272 U.S. 52, 135 (1926). 

“ See Chevron, U.S. A. v. Natural Resources Defense Council, 467 U.S. 837 (1984). 

See Elena Kagan, Fresidenlial Adminisiralicm, 1 14 H.VRV. L. REV. 2245, 2372-80 (2001). 

See Rosenkranz, .wpra note 50, at 21 29 (“Clearly, Congress could pass a statute directing that courts give 
no deference to an agency’s interpretation of law.”); Antonin Scalia, Judicial Deference to Administrative 
Inierpreialiom of Law, 1989 DUKE L.J. 511, 515-16 (1989) (“The separation-of-pow'ers justification [for 
the Chevron doctrine] can be rejected even more painlessly by asking one simple question: If, in the statute 
at issue in Chevron, Congress had specified that in all suits involving interpretation or application of the 
Clean Air Act the courts were to give no deference to the agency's view's, but w'ere to determine the issue 
de novo, would the Supreme Court nonetheless have acquiesced in the agency’s view's? 1 tliink the answer 
is clearly no, which means that it is not any constitutional impediment to ‘policy-making’ that explains 
Chevron.”); Kagan, supra note 85, at 2379 (calling the Chevron rule a “default rule of deference”). 

" S. 3731, 109th Cong., § 4 (2006). 

1 refer in the text only to sections 1 through 4 of Senator Specter’s hill. Unforhmately, sections 5 and 6 
of the hill introduced by Senator Specter raise other constitutional questions. Section 5 would have 
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The only question remaining is whether such a measure is wise. My tentative 
answer is that it might be, but only as part of a comprehensive legislative scheme. 1 have 
argued at length that Congress has constitutional power over the tools and methods that 
courts use to interpret federal statutes, and that it should exercise this pow'er.^^ But a 
crucial aspect of my thesis is that Congress should approach this project 
comprehensively. As I explained: 

The . . . most obvious advantage of a statutory interpretive 
regime is its potential for internal coherence. The Supreme 
Court is handicapped across this dimension by the Article 
TTT jurisdictional requirement of a case or conti'oversy. 

Because the Court can only develop canons one by one. 
common law canons will be devised ad hoc, and will 
inevitably fail to form a coherent set. [By contrast,] 
[cjongressionally adopted canons could form a true 
“regime” — a set of background interpretive principles whth 
internal logical coherence.*^^ 

Indeed, the bill introduced by Senator Specter made much the same point, finding that 
“Congress can and should exercise [its] powder over the inteipretation of Federal statutes 
in a systematic and comprehensive manner.”^^ This is absolutely right, and I urge the 
House to undertake precisely this project. In short, 1 applaud Congress’s interest in a 
federal rule of statutoiy^ interpretation addressing presidential signing statements, but I 
think such a inle should ideally be adopted as part of a coherent and comprehensive code. 


authorized the federal courts to '‘declare the legality of any presidential signing statement, whether or not 
bather relief is or could be sought,” on the application of counsel for the United States Senate or House of 
Representatives. See S. 37,31, § 5. The scope of Congress’s power to grant itself standing to challenge 
executive actions remains in doubt, See Ricilvrd H. F.xllon, Jr., Daniel J. Meltzer, & David L, 
Shapiro, Hart & Wechst.er’s The Ff.df.rat. Courts and thf Ffdfrat. System 1 49-,3,3 (,sth ed. 2003) 
(discussing Congress’s ability to create standing); Raines v. Byrd, 521 U.S. 811, 829 (1997) (denying 
standing to several members of Congress to challenge the Line Item Veto Act, in part because Congress 
had not authorized them to sue on behalf of the legislative branch); see also Barnes v. Kline, 759 F.2d 21, 
41-71 (Bork, J., dissenting) (argLiing that separation-of-powers principles prevent the courts from 
adjudicating disputes raised by Congress in response to presidential action). And if Section 5 is 
constitutionally questionable, then section 6 may suffer from a derivative constitutional infirmity. Section 
6 would have allowed the Senate or House of Representatives to intervene in any suit implicating a 
presidential signing statement, it is an misettled question whether the Constitution requires intervenors to 
have independent Article 111 standing. See Diamond v. Charles, 476 U.S. 54, 68-69 (1986) (“W'e need not 
decide today whether a party seeking to inten-ene before a District Court must satisfy not only the 
requirements of Rule 24(a)(2), but also the requirements of An. ill.” ); Bethune Plaza, inc. v. Lumpkin, 863 
F.2d 525, 531 (7th Cir. 1988) (noting that questions of intervenor standing have not been settled and 
pointing out problems inherent in granting intervenor standing to parties who do not have .Article 111 
standing); see also David L. Shapiro, Some Thoughts on Inten^ention Before Courts, Agencies, and 
Arbiiralors, 81 Harv. L. Rev. 721, 726-28 (1968) (arguing that parties should sometimes be granted 
pennission to inter\'ene despite not meeting Article III standing requirements because intervenors need not 
be given all the rights of a party in the case ). 

Rosenkranz, supra note 50. 

See id. at 2143. 

S.3731, 109th Cong. § 2 (2006). 
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Conclusion 

Tn conclusion, the recent brouhaha over presidential signing statements is largely 
unwarranted. Presidential signing statements are an appropriate means by which the 
President fulfills his constitutional duty to “take Care that the Laws be faithfully 
executed."^^ And even the most controversial ones are, in truth, nothing more than the 
application of the well-settled canon of constitutional avoidance — a canon which, as 
Chief Justice John Marshall explained, was bom of “a just respect for the legislature.”^' 

I do not believe that any legislative response to the President’s use of signing 
statements is necessarily called for. And T believe that the bill pending before the House 
Committee on Oversight and Government Reform has deep constitutional flaws. If some 
legislative response is thought necessary, 1 would recommend something akin to sections 
1 through 4 of the bill introduced last summer by Senator Specter,^'* which w'ould forbid 
state and federal courts, but not executive officials, from relying on presidential signing 
statements as a source of authority in the interpretation of federal statutes.^' Better still, T 
would urge Congress to follow Senator Specter’s exhortation to “exercise th[e] power 
over the inteipretation of Federal statutes in a systematic and comprehensive manner,”'”’ 
by incorporating any such provision into coherent and codified federal rules of statutory 
interpretation. 


U.S. CoNsr. art. II, § 3. 

Ex parle Randolph, 20 F.Cas. 242. 254 (C.C.D.Va. 1883) (No. 11.558) (Marshall. C.J.). 

3731, § 1-4. 

” As a complementary measure, Congress might also consider requiring the President to notify Congress of 
any decision to decline to enforce a statutory provision. See, e.g., H.l. Res. 89, 109th Cong. (2006). See 
also Rosenkmnz Senate Testimony, supra note 4 at Part iV-A. 

®S.3731,§2. 
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Mr. Conyers. Professor Charles Ogletree. 

TESTIMONY OF CHARLES J. OGLETREE, JR., JESSE CLIMENKO 
PROFESSOR OF LAW, HARVARD LAW SCHOOL 

Mr. Ogletree. Good morning, Congressman Conyers, and thank 
you for inviting me to appear before the House Judiciary Com- 
mittee today. 

Let me say at the beginning, and to start where you did in ex- 
pressing my condolences for Father Drinan. I actually have a very 
fond memory of Thanksgiving, this past November, that he arrived 
in Boston and I introduced him to my two granddaughters, and it 
was amazing to see how their eyes lit up watching this great man 
in his great service. He was still teaching at Georgetown at the 
time, and was still a great warrior. So I too share the loss of this 
great Massachusetts legislator and this great scholar and member 
of the faith. 

I wanted to first say that I think it is very important and useful 
for this Committee to look very carefully at the bill proposed by 
Congresswoman Sheila Jackson Lee and a comparable bill in the 
Senate by Senator Arlen Specter. I think it shows for the first time 
that Congress is taking very seriously the exercise of executive 
power in using signing statements, and it requires a much more 
careful analysis than I think has ever happened before. 

Presidential signing statements reflect an important and nec- 
essary line of authority given to the executive branch to clarify and 
address matters of constitutional magnitude. They can promote 
transparency by signaling how the President plans to enforce or to 
interpret the law. They can also allow the President to more clearly 
define his perspective or understanding of the law’s parameters. 

One of the reasons it is important to pursue this topic of Presi- 
dential signing statements, however, is the unusual high number 
of both challenges of laws that have been passed by Congress and 
the exercise of signing statements. I think if you would put the five 
of us in a room for a half an hour we could give you accurate num- 
bers, because the numbers that you have heard are widely dis- 
proportionate and often misreported. 

It is clear that President Bush has signed over 1,100 provisions 
challenging laws. At the same time, it is clear that he has issued 
a total of 150 signing statements, even though the number has 
often suggested that it is higher, but I think our consensus, if we 
had the opportunity to give you the real numbers, would be helpful. 

Why is this important, and why should this Congress be con- 
cerned about it? One of the important things is that there is no 
question that every modern President — Reagan, Bush, and Clin- 
ton — have used signing statements for the last 25 years, but what 
is remarkable is when you put that in context of those signing 
statements. According to several reports. President Reagan used, in 
order to challenge Congress’ authority, the veto 78 times, 39 times 
the actual veto laws, and 39 times they were pocket vetoes. Presi- 
dent George H.W. Bush vetoed 44 bills, with 15 of them being 
pocket vetoes. President Clinton in his two terms vetoed 37 bills, 
including one pocket veto. President Bush in the 6 years that he 
has been in the White House only vetoed a single bill. 
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So one of the fundamental questions posed by these actions is 
whether the President is using the signing statement in order to 
expand the authority of the executive branch at the expense of the 
legislative process. In other words, is he using the signing state- 
ment as a way to declare a law nonbinding without having to face 
the public scrutiny that comes with the veto or the possibility of 
a legislative override? 

And the essential issue is three quick examples that I want to 
point out in the time I have left. I will take your attention to one 
law passed in 2006, the Defense Appropriations bill, where the 
signing statement by one scholar, “reads like a unilateral alteration 
of a legislative bargain.” you may recall that Senator John McCain 
made it clear that torture should not be part of this, and yet. Presi- 
dent Bush’s signing statement made it clear that he was not going 
to be bound by what the law said in that provision. 

One final example before my time runs out. This Congress 
passed just this past year the Henry Hyde United States-India 
Peaceful Atomic Energy Cooperation Act, a very important piece of 
legislation, and, according to published reports in Indian news- 
papers, the Indian Government considered the signing statement 
that accompanied the law, announcing that the Administration 
would treat certain sections as merely advisory, as an indication of 
how the United States plans to interpret these sections. 

You have passed a law; it is the law. And we saw that great cere- 
mony here some months ago, but after that ceremony. President 
Bush made it clear by pointing to provisions of this law that they 
are merely advisory, what you had passed and submitted to him 
for signature. What does that mean? It means not only that will 
the Indian Government and other countries be confused by what 
we mean by the law, but they will have to fear that if someone else 
replaces President Bush in the White House, that that new Presi- 
dent with a new signing statement can come up with a totally inde- 
pendent and unique interpretation of what the law means. 

One final area that has generated an enormous amount of pub- 
licity is the issue of whether there is mail surveillance. And I hope 
during the questions we will have a chance to talk about how the 
President has interpreted that law to the detriment of Congress’ in- 
tent. 

Thank you very much. 

[The prepared statement of Mr. Ogletree follows:] 

Prepared Statement of Professor Charles J. Ogletree, Jr. 

Dear Congressman John Conyers and members of the United States House Com- 
mittee on the Judiciary: 

My name is Charles J. Ogletree, Jr., and I am honored to have this opportunity 
to discuss the topic of presidential signing statements. 

I serve as the Jesse Climenko Professor of Law, and Executive Director of the 
Charles Hamilton Houston Institute of Race and Justice, at Harvard Law School. 
I have been a member of the Harvard Law School faculty for over twenty years. Ad- 
ditionally, I have had the honor and privilege of handling cases here in the District 
of Columbia during the early stages of my career, having represented clients in 
adult and juvenile proceedings in the local superior court and federal courts, as well 
as the courts of appeals. I have also had the honor of arguing cases before various 
state supreme courts and circuit courts, as well as the United States Supreme 
Court. At Harvard Law School, I teach the subjects of Criminal Law and Procedure, 
Professional Responsibility, and a host of clinical courses involving trial practice. 
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Moreover, I have had the honor of providing testimony, writing articles and books, 
and addressing matters of constitutional significance on a variety of occasions.^ 

I am also honored to be a member of the American Bar Association Task Force 
on Presidential Signing Statements and the Separation of Powers Doctrine, a com- 
mittee that was convened last year by Michael Greco, immediate past President of 
the American Bar Association. The ABA Task Force, a bipartisan group of lawyers 
and jurists, released a report in July that was adopted by the American Bar Asso- 
ciation at its annual meeting in August 2006. ABA President Karen Mathis has al- 
ready discussed the Report and its approval. 

In my written and oral remarks today, I am not speaking on behalf of either the 
Harvard Law School or the ABA Task Force on Presidential Signing Statements and 
the Separation of Powers Doctrine. I am speaking in my individual capacity. 

Presidential signing statements reflect an important and necessary line of author- 
ity given to the executive branch to clarify and address matters of constitutional sig- 
nificance. They can promote transparency by signaling how the president plans to 
enforce or interpret the law. They can also allow the president to more clearly define 
his perspective or understanding of the law’s parameters.^ Official reports indicate 
that many former presidents have used signing statements in a wide range of legis- 
lative areas, and have generally done so without much objection or controversy. 

One of the reasons that it is important to examine this topic, however, is the un- 
usually high number of signing statements that have been issued by President 
George W. Bush during his tenure in office. To be sure, the use of signing state- 
ments has been a staple of many presidents and reflects the Executive exercise of 
authority across ideological lines. At the same time there is a discernable pattern 
being employed by the current Administration and this pattern has resulted in un- 
usual, and bipartisan concern. While it is true that former Presidents Reagan, Bush 
and Clinton relied upon presidential signing statements during the course of the 
past 25 years, the nature and extent of their use has been demonstrably greater 
under President Bush. 

At the same time. President Bush has declined to use the traditional method em- 
ployed when the president believes legislation is unconstitutional, the veto. Accord- 
ing to several estimates. President Ronald Reagan vetoed 78 bills, including 39 ac- 
tual vetoes and another 39 pocket vetoes. President George H. W. Bush vetoed 44 
bills, with 15 of them being pocket vetoes. During his two terms. President Bill Clin- 
ton vetoed 37 bills, including one pocket veto. In contrast, during his six years in 
office. President George W. Bush, to date, has only vetoed a single bill. The unprece- 
dented juxtaposition of President Bush’s failure to exercise a single veto, yet issuing 
a substantial number of signing statements, has created considerable concern, and 
explains the broad and bipartisan response to his actions. 

One of the fundamental questions posed by these actions is whether the president 
is using the signing statement in order to expand the authority of the executive 
branch at the expense of the legislative branch. In other words, is he using the sign- 
ing statement as a way to declare a law non-binding, without having to face the 
public scrutiny that comes with a veto, or the possibility of a legislative override? 
In order to get a clearer sense of whether this is the case, it is necessary to examine 
very carefully how the signing statements have been used. On the other hand, there 
are numerous signing statements, particularly in the past few years, which raise se- 
rious questions about the exercise of executive authority, and serious issues of con- 
stitutional magnitude. 

The essential issue is whether a president, who objects to a law being enacted by 
Congress through its constitutionally prescribed procedures, should either veto that 
law, or find other ways to challenge it. Using signing statements, rather than ve- 
toes, calls into question the President’s willingness to enforce duly enacted legisla- 
tion, and it also denies the legislative branch any clear notice of the executive 
branch’s intent to not enforce the law, or to override laws that could have been the 
subjects of vetoes. 

It is hoped that the House Judiciary Committee will closely examine these mat- 
ters and examine these issues carefully. Among the matters to be considered are the 
following: 

A signing statement that suggests that all or part of a law is unconstitutional 
raises serious legal considerations. It has been exercised more recently in lieu of an 
actual veto. While the President has considerable powers of constitutional interpre- 
tation, those powers must be balanced with the authority granted to other branches 
of government, including the legislative and judicial branches. When the President 


1 A copy of my abbreviated biographical statement is attached. 

2 For a thorough discussion of the history of presidential signing statements, see Phillip J. 
Cooper’s By Order of The President: The Use and Abuse of Executive Direct Action (2002). 
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refuses to enforce a law on constitutional grounds without interacting with the other 
branches of government, it is not only bad public policy, but also creates a unilateral 
and unchecked exercise of authority in one branch of government without the inter- 
action and consideration of the others. 

One scholar who has written in this area has noted that President Bush’s attach- 
ment of a signing statement to the 2006 Defense Appropriations Bill “reads like a 
unilateral alteration of the legislative bargain.” The signing statement announced 
that the executive branch would construe provisions relating to detainees “in a man- 
ner consistent with the constitutional authority of the President to supervise the 
unitary executive branch and as Commander in Chief and consistent with the con- 
stitutional limitations on the judicial power,” and thus read an “implicit exception” 
in the McCain Amendment’s prohibition on “cruel, inhuman or degrading treatment 
or punishnment.” Trevor Morrison, an assistant professor of law at Cornell, ob- 
served that the Administration had understood the aim of the Amendment and had 
threatened to veto it, but had changed course and decided to support the Amend- 
ment, “partly because there were clearly enough votes for Congress to overcome a 
veto, and partly because the Administration had obtained a number of concessions 
on related matters, including a set of provisions severely restricting the federal 
courts’ jurisdiction to review the detention of enemy combatants at Guantanamo 
Bay.” 

Of course, the deeper objection to the use of presidential signing statements is to 
what extent any administration is taking a hostile attitude with respect to how stat- 
utes should be interpreted. This excessive exercise of executive power, coupled with 
the failure to use the authorized veto power, creates serious issues of constitutional 
magnitude, and requires a legislative response. 

One example of the potential dangers in the use of Presidential signing state- 
ments is the recent passage of the “Henry Hyde United States-India Peaceful Atomic 
Energy Cooperation Act. According to reports published in Indian newspapers, the 
Indian government considers the signing statement that accompanied the law, which 
announced that the Administration would treat certain sections law as merely advi- 
sory, as an indication of how the United States plans to interpret those sections. 
Thus, even if signing statements are not enforceable, this raises the concern that for- 
eign countries might have expectations that we will interpret laws as signing state- 
ments announces. Additionally, there is a real concern that a country like India 
would worry that a future president could choose to interpret the law differently. 

There are important lessons to be learned from these efforts and, at the same 
time a need for transparency, in the relationship between the complimentary 
branches of government. One of the critical issues that this committee must con- 
sider is whether and to what extent the President’s exercise of signing statements 
is influenced by the war on terrorism or other matters of national security. That 
certainly seems to be the case when one examines the application of signing state- 
ments on issues like the USA Patriot Act, or other provisions having to do with the 
detention of suspected terrorists for long periods of time without any form of judicial 
review. In fact, according to one analysis, the President has used signing statements 
to challenge the constitutionality of more than 1,000 provisions of bills adopted by 
Congress. On hundreds of occasions he has object on the grounds that provisions 
have interfered with his “power to supervise the unitary executive,” or with his “ex- 
clusive power over foreign affairs,” or with his “authority to determine and impose 
national security classifications and withhold information.”^ Such examples require 
further probing by the Senate Committee on the Judiciary, and more detailed and 
persuasive explanations from the executive branch. 

What is clear, in going forward, is the reaction of large segments of the media, 
across the country, to the suggestion that the Bush administration has sought au- 
thority to examine the mail of America’s citizens. While the White House has de- 
clared their efforts as simply to “clarify existing law”, the media have found this 
argument unpersuasive. Among a sampling of the responses are the following: 

Several major newspapers have published editorials opposing the signing state- 
ment and any new it might grant the administration to review mail without a war- 
rant. Many of these editorials argue that if, as the Bush administration contends, 
the signing statement only restates current law, the administration need not have 
issued it. These editorials reflect a growing public wariness of any signing statement 
issued by the administration as an attempt to expand executive power. See, e.g., 
“Mail Privacy; Bush Signing Statement Raises Questions,” SUN SENTINEL, (Ft. 


^Christopher Kelley, The Unitary Executive and the Presidential Signing Statement 8 (June 
1, 2006), available at http:/ / www.users.muohio.edu I kelleycslconproject.pdf. See also Kelley, Do 
You Wish to Keep Tabs on the Bush Administration’s Use of the Bill Signing Statement? (Janu- 
ary 12, 2007), available at http:/ / www.users.muohio.edu / kelleycs I 
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Lauderdale, FI), January 24, 2007 (“The Constitution and the law are very clear: 
except in an emergency, a warrant is required before any government agent can 
open first-class mail. Such clarity requires nothing further from the president, and 
the president shouldn’t have to be told to respect the law.”); “Don’t Open Personal 
Mail,” HARTFORD COURANT, January 19, 2007 (“Congress should move quickly 
to remove any potential for overreaching on the part of the White House. If the ad- 
ministration’s intentions were pure, there would have been no need to issue a sign- 
ing statement.”); “Privacy and National Security,” DENVER POST, January 16, 
2007 (“Remember, this is the same reasoning that saw no problem with warrantless 
wiretapping of domestic phone lines. And President Bush just last month issued one 
of his notorious signing statements, attempting to nullify the intent of legislation 
by saying federal officials could open U.S. mail without a warrant. Once you’ve 
issued a signing statement to undermine anti-torture legislation, as the president 
did last summer, the next ones come too easy); “Signing Statements: Pushing the 
Envelope,” MILWALKIE JOURNAL SENTINAL, January 16, 2007 (The Constitu- 
tion requires a warrant for a reason: to provide a judicial check against despotism, 
in which the authorities can search your belongings willy-nilly. Congress must stop 
Bush’s apparent attempt to erode this check); “Postal Inspector Bush?,” CLEVE- 
LAND PLAIN DEALER, January 16, 2007 (If President Bush really means nothing 
new by his signing statement, he should withdraw it — and provide Congress credible 
assurances that he was merely asserting a right to open mail, not already exercising 
it”). 

While it may be that the public concern in that area may be premature, it is also 
true that Congress should exercise its legislative function and at a minimum, con- 
sider devising a arrangement that requires the administration to issue annual re- 
ports on how often it opens mail without a warrant. This process has been sug- 
gested in recent public discussions and seems like a modest, but important, step for- 
ward. 

Given the seriousness of these endeavors, the controversy that they have created, 
and the need for clarity and direction going forward, I am pleased that the House 
Judiciary Committee has decided to examine these matters, and to exercise its legis- 
lative mandate to review the use of this important and often invisible exercise of 
Executive authority. 

Ultimately, it is an important moment in history for Congress to not only review 
the use and application of presidential signing authority, but to as well determine 
its own role and responsibility in carrying out the legislation mandate as authorized 
by the Constitution. 

Mr. Conyers. I thank all of the witnesses for an excellent discus- 
sion, and I yield myself 5 minutes. 

Mr. Elwood, in the signing statement on last year’s PATRIOT 
Act reauthorization, the President claimed he could withhold infor- 
mation from Congress that the Justice Department is required to 
provide by the law if he decides that the disclosure would impair 
foreign relations or the deliberative process of the Executive. 

Has the Administration withheld any information based on this 
signing statement? 

Mr. Elwood. Chairman Conyers, the answer is no, it has not. I 
think this is an excellent example of how signing statements are 
not an indication that the law will not be enforced fully. The Ad- 
ministration has complied fully, or the Department of Justice has 
been cooperating fully with the Inspector General’s investigation 
there of the use of national security letters. 

The purpose of this signing statement was — it was a traditional 
one that has been made by Presidents Eisenhower and Clinton. It 
is just simply to note, as the Supreme Court held in the Depart- 
ment of the Navy v. Egan, that the President has authority over the 
classification of national security information, and he has a respon- 
sibility to make sure that it is safeguarded, and it is simply his 
way of saying, “Look, I anticipate that this is not g:oing to be impli- 
cated here, and I understand you are legislating in light of that.” 

Mr. Conyers. Thank you very much. 
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Now, we are not having hearings on any of the bills that deal 
with signing statements today. This is merely an oversight hearing. 

Professor Ogletree, what really are the fundamental dangers, as 
you see them, posed by this more aggressive use of signing state- 
ments by the current Bush administration? 

Mr. Ogletree. Well, there are a number. 

First, it makes the idea of a veto, the normal legislative process, 
null and void when the President does not really bring to Congress’ 
attention specific substantial objections to laws that are approved 
by Congress. 

Number two, right now, no Member of this Congress has any 
idea where, when, and to what extent the President modifies a law 
that you have passed. There is not a ceremony. There is not a re- 
port back to you. If you look on the White House database of laws 
passed or anywhere else, you will have the version that you passed, 
but you will not necessarily have the signing statement — ^you have 
to search for it — and the idea that there is no reporting authority 
that requires the executive branch to let you know where there is 
some modification, expansion or substantive change. To make a law 
advisory is a monumental change, and it has a public and, now we 
see, an international impact. Those are two areas where it is of 
grave concern. 

The third, the final area, I would say is that it really frustrates 
Congress’ intent — and I think Senator McCain in particular, being 
a prisoner of war, being someone very concerned about war, some- 
one who is even supporting the idea of more troops in Iraq, has 
still said torture should not be countenanced. And yet if you look 
at the signing statement and the reaction to the law passed by this 
Congress, President Bush’s signing statement undermines that in- 
tent which was clearly expressed by Senator McCain and, I as- 
sume, supported by the Members of Congress. 

It is those three areas where I think there are grave concerns 
that require Congress as a nonpartisan body to examine whether 
or not its legislative authority is being respected or undermined. 

Mr. Conyers. Thank you. 

My final question to you and Ms. Mathis and Mr. Edwards is any 
recommendations that you have for the House Judiciary Committee 
to proceed on this. 

I have talked with Mr. Smith about our staffs going over to try 
to pull together the 148 signing statements that have already 
issued and the hundreds of laws that have been impacted, but 
where do we go from here? Quickly. 

Ms. Mathis. Mr. Chairman, the Task Force of the ABA adopted 
their recommendations and suggested that Congress do two things: 
that it enact legislation that requires the President to submit a re- 
port to Congress, upon the issuance of statements that express the 
intent to disregard a law or decline to enforce, that includes an ex- 
planation for the reasons, and that come to Congress so that Con- 
fess knows, as Professor Ogletree has just said, what those objec- 
tions are. 

The second thing that we have suggested is that there be legisla- 
tion that would allow both the President and Congress and perhaps 
third-party entities to have an expedited judicial review in the 
event that you have signing statements. 
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Mr. Conyers. Any final comment? 

Mr. Ogletree. Yes, Congressman Conyers. I served on the ABA 
Task Force and was happy to do so. There is a slippery slope even 
in our recommendations that you have to consider very carefully. 
We did say, and it was adopted by the ABA, that to require the 
President to submit a report to Congress upon the issuance of 
statements that expressed the intent to disregard or decline to en- 
force a law. 

Now, the President can say and will say, “I intend to enforce the 
law, but under my terms.” So my sense is that there needs to be 
a sense of transparency that goes beyond the literal language, be- 
cause even our language, which was broad in nature, the President 
can in good faith say, “I am following the law, but I am doing it 
as I have interpreted it, given my executive authority.” 

I would ask that you be a little bit more exacting, if that is the 
process that you decide to pursue. 

Mr. Conyers. Thank you so much. 

Ranking Member Mr. Smith. 

Mr. Smith. Thank you, Mr. Chairman. 

Professor Rosenkranz, let me address my first question to you. 
Have signing statements ever had any impact in court? Are they 
ever given any weight in law, or are we really just spending time 
on much to do about nothing? 

Mr. Rosenkranz. To this point. Presidential signing statements 
have been cited in a very small number of cases, a few Supreme 
Court cases, a few ninth circuit cases, and there is no indication 
that the signing statements changed the result in any of those 
cases. So, thus far, it is quite a limited phenomenon in Federal 
court. 

Mr. Smith. Thank you. 

Professor Ogletree, first of all, let me thank you for your written 
statement. I thought it was restrained, reasoned, nuanced and not 
strident, and for those reasons I appreciated it. 

Mr. Ogletree. Thank you. 

Mr. Smith. For example, you used a couple of phrases in your 
statement that I thought were revealing. One was you said, “Even 
if signing statements are not enforceable,” and later on you said, 
“While it may be that the public concern in that case may be pre- 
mature.” so I am hoping that you see both sides of the question. 

A colleague of yours, who, like you, is well-respected and well- 
known, is Professor Tribe. He had this to say about Presidential 
signing statements, including President Bush’s, “it has never been 
the case that anyone has taken a signing statement as anything 
more than a flourish on the part of the Chief Executive’s rhetoric. 
It is a symbolic rhetorical announcement of the view the President 
intends to take.” 

Do you think that Professor Tribe is wrong, or is it possible he 
may be right? 

Mr. Ogletree. Well, I disagree with Professor Tribe, and we 
have discussed this extensively. In fact, I think when he learned 
that I was on the ABA Task Force, that generated the tremendous 
interest in his later positions. But at the same time, if you look at 
the complete record of what Professor Tribe has said, he has drawn 
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a distinction between what he saw going on with prior Presidents 
and his concern of the exercise of authority by President Bush. 

So he has been critical in other areas and thinks that these are 
serious transgressions, even though the idea of signing statements 
as a matter of law he does not find objectionable, and he certainly 
has disagreed publicly with the ABA report. 

Mr. Smith. Maybe like a lot of good lawyers, he can argue both 
sides as well. 

Mr. Ogletree. He has done that well. 

Mr. Smith. Thank you. 

Ms. Mathis, let me ask you a question, and this is in regard to 
the ABA Task Force on Presidential signing statements. The task 
force did not find any cases in which a court relied on a Presi- 
dential signing statement. 

Do you have any evidence that you can tell us about to today 
that a Presidential signing statement has affected judicial deci- 
sions? 

Ms. Mathis. Congressman Smith, the task force was not charged 
with looking at that specific issue that you have just raised. 

Mr. Smith. Do you have any evidence that Presidential signing 
statements have affected any judicial decisions yourself or as a re- 
sult of the task force or as a result of any source whatsoever? 

Ms. Mathis. No, I don’t personally. The task force did not look 
at it. 

Mr. Smith. The Congressional Research Service report said that 
a bill that is signed by the President retains its legal effect and 
character, irrespective of any pronouncements made in a signing 
statement. 

Do you agree or disagree with that Congressional Research Serv- 
ice report? 

Ms. Mathis. Again, the task force gave its reports prior to that 
report. Our task force did not look at this. However, I would 
say 

Mr. Smith. Well, I didn’t ask whether you looked at it. I asked 
you whether you agreed with it. 

Ms. Mathis. I am here, as I understand, in a representative ca- 
pacity. Let me make that clear, if I may, that I am testifying re- 
garding our task force and the policy of the ABA. So the policy of 
the ABA does not deal with that particular point. 

Mr. Smith. And you do not have an opinion on whether you 
agree or disagree with that report? 

Ms. Mathis. I do not have a representative opinion, no. 

Mr. Smith. Thank you, Mr. Chairman. 

Mr. Conyers. Mr. Jerry Nadler. 

Mr. Nadler. Thank you, Mr. Chairman. 

I must say this is a very troubling topic, and it is not just the 
signing statements, it is what is behind them. 

Professor Ogletree, you said that when the President refuses to 
enforce the law on constitutional grounds without interacting with 
the other branches of Government, it is not only bad public policy, 
but also creates unilateral and unchecked exercise of authority in 
one branch of Government without the interaction and consider- 
ation of the others. 
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Signing statements aside, with or without a signing statement, 
doesn’t the President have an oath under the Constitution, and if 
there is a law he feels unconstitutional, how can he possibly en- 
force it? 

Mr. Ogletree. Well, you are right, he does take an oath and has 
an obligation. I think this President, and I would say more so than 
recent Presidents, has determined what he believes the law allows 
him to do. I think, as you can see from my statement, it is not 
clouded. The exercise of Presidential signing statements in the last 
several years, I would say, is impacted by the events of September 
11 , 2001 . 

Mr. Nadler. And by secrecy. 

Mr. Ogletree. Exactly. That explains it, but it doesn’t justify 
the idea of not having a bipartisan effort between Congress and the 
executive branch to decide what the law will be. 

The biggest concern I have is since there really is no trans- 
parency, you don’t know. You don’t know if you pass a law today 
and it is signed, you don’t know what the ultimate law will be — 
you know what the law will be, what it says, but you don’t know 
how it will be interpreted in ways that will have an impact. 

Mr. Nadler. But that is true regardless of signing statements. 
We pass a law today. President Smith 10 years from now could de- 
cide in some circumstance that we cannot foresee that his enforce- 
ment of that law would be unconstitutional, and it would be his 
duty, I think, not to enforce that law. What could we do to make 
that not just unilateral? 

Mr. Ogletree. I think you have to have a reporting requirement 
so that each signing statement is available in a prompt and respon- 
sible, comprehensive way to Congress. 

Mr. Nadler. Thank you. 

Now, Ms. Mathis, you said in your testimony that the ABA rec- 
ommends that the Congress enact legislation that enables the 
President and Congress and other entities or individuals to seek 
appropriate judicial review when the President expresses the intent 
in a signing statement to disregard or decline to enforce a law. 

How do you square that with the case in controversy require- 
ment of the Constitution? In other words, is that asking the Su- 
preme Court for an advisory opinion? 

Ms. Mathis. Two things. Congressman. The first thing we are 
suggesting is that under Article I, Section 7, the proper use of Pres- 
idential authority is to veto an unconstitutional bill. Secondly, if he 
chooses not to do that and allow the Congress to decide whether 
to override or not that veto, then we believe that there does have 
to be some type of expedited hearing. 

Certainly Congress needs to work with the executive branch to 
determine that it is not an unconstitutional review. The case in 
controversy issue raised, as well as standing, as well as ripeness, 
are all issues which would require careful thought and review to 
craft legislation which would allow such a review. 

Mr. Nadler. I agree with you on that. Congress could deal legis- 
latively to some extent with the ripeness and standing provisions, 
but I am not sure that we could deal, short of constitutional 
amendment, with the case in controversy requirement. 
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Ms. Mathis. I think that the issue would hecome whether or not 
there is, in fact, de facto a case in controversy once there had been 
a signing statement as opposed to a veto. 

Mr. Nadler. Very good. 

Let me ask you one other question. Several people have said 
there ought to be reports on these. The United States Code, Section 
28 U.S.C 530D says the Attorney General shall submit to the Con- 
gress a report of any instance in which the Attorney General or 
any officer of the Department of Justice establishes or implements 
a formal or informal policy to refrain from enforcing, applying or 
administering any provision of any Federal statute, rule,” et cetera, 
et cetera, “on the grounds that such provision is unconstitutional.” 

Mr. Elwood, has the Attorney General been issuing such state- 
ments with regard to every Presidential signing statement, saying 
we have used this and have, in fact, not enforced this law or this 
provision because it is unconstitutional? Have we been getting 
those reports? 

Mr. Elwood. Congressman, two things. First of all, the Depart- 
ment of Justice recently reported to the Senate Judiciary Com- 
mittee that it had complied fully with the terms of 530D. It hasn’t 
issued anything with respect to signing statements because, as I 
said earlier, a signing statement is not a policy of nonenforcement. 

Mr. Nadler. Okay. Let me ask my last question, because I see 
I have the yellow light. 

In view of this Administration’s penchant for secrecy, how can 
Congress and the American people challenge violations of law when 
they occur? If the President declines to enforce a provision of law 
on the grounds it is unconstitutional, but nobody knows about it, 
how is this other than untrammeled executive power that is 
unreviewable and unchallengeable, and that would be completely 
contrary to separation of powers and our general situation with 
limited government? 

In other words, how do you square the President’s ability or as- 
serted ability not to enforce certain provisions of the law on the 
grounds that it is unconstitutional with the secrecy? 

Let me ask you, let me be more specific: Should the President, 
if he thinks that something is unconstitutional, be mandated to tell 
Congress that before he declines to enforce it, despite whatever he 
thinks about the classification of secrecy or national security? And 
if the answer is no, how do we prevent tyranny? 

Mr. Elwood. Congressman, I think that 28 U.S.C 530D provides 
sort of an effective notification mechanism, because anytime what- 
ever agency would implement it, they would have an obligation 
under that provision. 

Mr. Nadler. Well, given what the President has just done, or the 
Attorney General rather 

Mr. Conyers. Excuse me, the gentleman’s time has expired. 

Mr. Nadler. May I have 1 additional second? 

Mr. Conyers. No, sir. 

Jim Sensenbrenner. 

Mr. Sensenbrenner. Thank you very much, Mr. Chairman. I 
will stay within the 5 minutes. 

First of all, let me say that I don’t think Presidential signing 
statements are any big deal. They are extraconstitutional, but so 
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are Committee reports that a majority of Committees in Congress 
submit on behalf of legislation trying to further clarify it. Those 
Committee reports are not voted on by the House of Representa- 
tives. They are not presented to the President, should a bill be en- 
acted into law for his approval or veto. It is simply an opinion. And 
I think the President is entitled to his opinion just as much as 
every one of us are and every United States Senator is as well. 

I also noted with great interest the op-ed piece that appeared in 
the Boston Globe on August 9th from Professor Lawrence Tribe, 
whom we all know is no conservative and definitely no strict con- 
structionist of the Constitution, that says that the ABA Task Force 
report opposing the signing statements barks up a constitutionally 
barren tree. 

I would like to ask unanimous consent to include this article in 
the record at this point. 

Mr. Conyers. Without objection, so ordered. 

[The information referred to can be found in the Appendix.] 

Mr. Sensenbrenner. Now, Ms. Mathis, in the very first sentence 
of the ABA report on this issue, it approvingly quotes an article 
from the Boston Globe that states, “President Bush has quietly 
claimed authority to disobey more than 750 laws enacted since he 
took office.” 

But that statement by the Boston Globe reporter is false. In fact, 
on May 4, 2006, a full 3 months prior to the ABA’s issuing the re- 
port, the Boston Globe itself issued a correction in which it stated, 
“Due to an editing error, the story misstated the number of bills 
in which Bush has challenged provisions.” 

Now, can you explain why in the editorial judgment of the ABA 
it was deemed appropriate to lead in its report with an approving 
quotation of a statement in the Boston Globe which the Globe itself 
had admitted was in error 3 months earlier? 

Ms. Mathis. Let me address your question. Congressman, by 
using the words of Professor Ogletree. Many of us would disagree 
about how you calculate the number of signing statements and also 
the provisions of law. The most recent data that I have is that 
there have been a total of 150 signing statements issued, and that 
the total number of provisions are over 1,100. I cannot specifically 
state to you, because I was not on the task force, why we lead with 
that. 

Mr. Sensenbrenner. Well, let me observe, in the words of law 
professors that I heard, when you use a quotation that has been 
retracted by the author, that is unlawyerlike, and I think that the 
American Bar Association was unlawyerlike because the retraction 
by the Boston Globe of the number in its article occurred 3 months 
before the task force issued its report. 

I would hope that the next time the ABA comes before this Com- 
mittee, they would be more accurate in the sources that they use 
to quote in support of their positions. 

I yield the balance of my time to the Ranking Member from 
Texas Mr. Smith. 

Mr. Smith. Thank you for yielding time. 

Ms. Mathis, let me follow up on a couple of questions here. First 
of all, going back to the task force, while you mentioned that it was 
bipartisan. Republicans, Democrats, conservatives, liberals, there 
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doesn’t seem to be much diversity when it comes to philosophy, 
and, as I understand it, every member or almost every member of 
the task force had previously expressed disapproval of President 
Bush’s signing statements. 

You are welcome to counter that if you want to, but more specifi- 
cally, Walter Dellinger, who was President Clinton’s legal advisor 
and who is considered an expert on such subjects, was he invited 
to join the task force? 

Ms. Mathis. I can’t tell you. Congressman, if he was or not. I did 
not appoint the task force. I do note that one of the task force 
members is with us today, and that is the Honorable Mickey Ed- 
wards, who, as you will recall, served in this Congress as a Repub- 
lican, and he stated himself that he agrees with this. 

Mr. Smith. My point was the membership of the task force 
seemed to all be opposed to the President’s signing statements, 
and, therefore, you only heard perhaps one side of the issue. Do 
you have any evidence that members of the task force — or can you 
name any individuals of the task force who did not already oppose 
publicly the President’s signing statements? 

Ms. Mathis. I am not prepared to do that today. What I can tell 
you. Congressman, is there was open, free and significant discus- 
sion. There were no decisions made before the task force went 
through that process. 

Mr. Smith. Perhaps later on you can get back to me with the 
names of anyone who hadn’t already showed a bias. 

Mr. Ogletree. I can tell you that I didn’t, because I had not 
made any judgments or written anything about signing statements 
when I was appointed to the Committee, and I can tell you as well 
even though our deliberations were confidential or private, they 
were intensely debated across theological points of view. 

Let me just finish my point. The concern was not just President 
Bush, but President Clinton, President Reagan. It was across ideo- 
logical points of view, and it included members who had served in 
those Administrations and wanted to defend it. But I think there 
was a very different range of perspectives offered. 

Mr. Smith. Maybe you were the exception, but maybe you didn’t 
become the exception on the basis of your testimony today. But my 
time is up. 

Mr. Conyers. Mr. Robert Scott. 

Mr. Scott. Thank you, Mr. Chairman. I want to thank all of our 
witnesses. Let me just go through a couple of questions to see 
where we are. 

If a bill is presented to the President, it is a large bill and has 
a small provision in it that is unconstitutional, and the President 
wants to sign the bill, but says that provision is unconstitutional, 
and everybody knows it, should he be expected to enforce that pro- 
vision because it is technically in the code? 

If everybody knows it is unconstitutional and, it is in fact uncon- 
stitutional, should he enforce it, or should he not enforce that posi- 
tion? 

Ms. Mathis. Representative Scott, the report of the American 
Bar Association would say in that instance the system will work 
appropriately if, number one, the President expresses his views 
that a portion of a bill is unconstitutional, sends it to Congress, 
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and asks Congress to remedy that before the bill is sent to the 
White House for signing. In the event Congress fails to do that, Ar- 
ticle I, Section 7 says the President has the right and certainly per- 
haps he would feel the duty to veto that bill. 

Mr. Scott. He signs it and says it is unconstitutional. Should he 
enforce that unconstitutional provision of the law? 

Ms. Mathis. He shouldn’t sign it. He should veto it. 

Mr. Scott. Well, if he signs it. Sometimes you don’t have that 
option. If it is a big, huge omnibus bill, sometimes just the politics 
of it is such. Congress has adjourned and gone home, he can sign 
it or veto it, and he signs it, and it includes the welfare reform and 
a little charitable choice provision that President Clinton talked 
about. That was just almost an afterthought in terms of the overall 
bill. 

Should he enforce that part? He signed it. Should he enforce that 
unconstitutional part of the law? The better practice is to veto the 
bill, but he signed it. Now what? Does anybody think he ought to 
enforce an unconstitutional provision in the law? 

Mr. Edwards. May I address that? 

Mr. Scott, he will have violated his oath of office if he signs it 
believing it to be unconstitutional. I served in this body a long 
time, and the practice is, the reality is that if a President finds a 
part of the bill to be unconstitutional, he may tell the Congress in 
advance that if you pass this bill in its present form, I will veto 
it, and most of the time that will result in the offending provision 
being removed. 

Mr. Scott. You have been a legislator long enough to know what 
a poison pill is. You can stick some very popular unconstitutional 
stuff in a bill and expect the President is not going to veto it be- 
cause you stuck something in there. 

Does anybody think if he does sign it, whether he violated his 
oath or not, he signed it, now, should he do something that every- 
body knows is unconstitutional? 

Mr. Edwards. Mr. Scott, he will have violated his oath, and he 
will be violating the law — he will violate his oath if he signs it. If 
he signs it and does not enforce it, he will be violating the law. 

There is no bill that is going to come before this Congress that 
is so urgent that it cannot wait a couple of days, whether it is 
water projects or veterans benefits, if it cannot wait long enough 
for the process of reconsideration to take place. 

Mr. Scott. We must be doing things different around here than 
they were doing when you were here. 

Mr. Edwards. That is obviously true. 

Mr. Scott. So everybody expects if he has signed the bill, he is 
expected to enforce unconstitutional provisions of that bill? 

Ms. Mathis. I will say the next point that we made in our task 
force. Congressman, let’s say the President or someone missed 
something that was clearly unconstitutional, then under our rec- 
ommendation that should have the right to go to an immediate ju- 
dicial review, and it should not be enforced. 

Mr. Scott. If it is constitutional, but he just didn’t like it, does 
his declaration in a signing statement have any impact on the as- 
certainment of whether or not the provision is constitutional? 
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Ms. Mathis. Well, there are two issues there. The first is wheth- 
er or not the unitary executive is going to enforce an allegedly un- 
constitutional provision or perhaps he won’t and then the executive 
branch will not. 

The second issue is the transparency, and that is whether the co- 
equal parts of our Government, namely this Congress, have the 
right to have a report, and, secondly, whether our judiciary branch 
has the right to ultimately determine constitutionality. So you have 
a number of issues. 

Mr. Scott. But if the President’s statement does not help ascer- 
tain whether or not the provision is constitutional, the courts have 
not put any weight on the President’s declaration that in his opin- 
ion it is unconstitutional? 

Ms. Mathis. We don’t see it being that issue, we see it being the 
issue of the coequal branch of Government, the legislative branch, 
not knowing what the executive is not enforcing. It is very difficult 
to prove something which is not happening. 

Mr. Scott. Well, that is the next step. 

Let me just ask a follow-up, since I just have a couple of seconds. 
Ms. Mathis said that the case in controversy would exist at the 
signing statement. Does anybody disagree with that, in terms of 
getting judicial review? 

Mr. Rosenkranz. Yes, sir. I think it would be very difficult for 
Congress to create a case or controversy surrounding just the legal- 
ity of a signing statement. I think a case or controversy wouldn’t 
exist until the President acted in some way. 

Mr. Conyers. The gentleman’s time has expired. 

Members of the Committee, we have four votes, one 15-minute, 
three 5-minute. So the Committee will stand in recess until 12:30 
p.m. 

[Recess.] 

Mr. Conyers. I thank the Committee and the witnesses for their 
patience. We were called back on an unscheduled vote. 

The Committee will come to order. The Chair recognizes Mr. 
Coble of North Carolina. 

Mr. Coble. Thank you, Mr. Chairman. 

It is good to have you all with us today. 

Folks, what I am about to say is subject to personal interpreta- 
tion, but it is my belief that courts either ignore or rely upon sign- 
ing statements in a very unsubstantial way, and therefore it is my 
further belief that signing statements probably do not alter the 
law’s legal effect. 

Now, Professor Rosenkranz, let me ask you this: What legal 
value — strike that. First of all, do you agree with my interpreta- 
tion? 

Mr. Rosenkranz. I agree with you, sir, that courts have thus far 
relied on signing statements very little. 

Mr. Coble. What legal value then. Professor, do Presidential 
signing statements provide? 

Mr. Rosenkranz. Well, one function of Presidential signing 
statements is to instruct the executive branch in the President’s in- 
terpretation of the law, and that can be a valuable and important 
function of the signing statement. 

Mr. Coble. I thank you. 
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Mr. Edwards, I want to ask you a question, but I want to first 
say to Ms. Mathis, I want to associate with Mr. Sensenbrenner’s 
remarks about the inaccurate article that appeared under the title 
of the ABA Task Force. I think, Ms. Mathis, the ABA could and 
should have done better. I think there is no substitute for accuracy 
and truth, for what that is worth. 

Ms. Mathis. Congressman, thank you for bringing that up, be- 
cause I hoped to put on the record the fact that I did some research 
during the recess, and, in fact, the April 30th language that we 
quoted is accurate, sir. 

It was actually a later article in which an editor at the Boston 
Globe changed the term from “laws” to “bills,” and it was that later 
article, not the April 30th, which was clarified and corrected on 
May 4th. 

So the ABA does, in fact, sir, stand by the quote. It was accurate. 
It never did change. 

Mr. Coble. Thank you. 

Mr. Edwards, good to have you back on the Hill, by the way, and 
the rest of you as well. 

In your criticism of the President’s use of signing statements, Mr. 
Edwards, you argued that Congress has a constitutional duty and 
responsibility to ensure what shall be law and shall not. 

Do you agree and argue that the judiciary also has a similar con- 
stitutional duty and responsibility? 

Mr. Edwards. Certainly. Certainly. However, the judiciary — the 
justice — well, may I first go back to a point you made just an a mo- 
ment ago, and then I will answer your question. It is true that a 
signing statement does not alter 

Mr. Coble. Unlike the Professor, you are not going to agree with 
me, right, Mickey? But go ahead. 

Mr. Edwards. A signing statement does not change whether or 
not what was enacted into law is, in fact, law. The signing state- 
ment doesn’t change it. The signing statement only goes to the 
point of whether or not the President intends to comply with the 
law. That is what the issue is. 

The questions keep coming back to the issue of how the courts 
are going to interpret this. This isn’t a matter of the courts, it is 
a matter of whether or not the Congress of the United States de- 
cides, after deliberation, debate, discussion, hearings, to make 
something the law, and whether or not the President is then bound 
to comply with that. 

Mr. Coble. With that, Mr. Chairman, I yield the balance of my 
time to the distinguished Ranking Member, if he wants to take the 
time. 

Mr. Smith. I thank the gentleman for yielding. Mr. Chairman, I 
have more questions I would like to squeeze in before I know we 
have to go vote. 

Professor Rosenkranz, I wanted to follow up on some points that 
other witnesses have made earlier this morning. There has been a 
lot of talk about numbers. President Bush has had, I think, 150 
signing statements. President Clinton had 107 or thereabouts. 
When you look at the percentage of overall bills, they are about the 
same. 
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But are numbers really relevant to the point, to the larger point, 
which is to say they are not binding; it doesn’t matter what num- 
ber, how many there are; it doesn’t matter what they say; they still 
have no legally binding effect? Would you want to comment on the 
question of numbers and whether they are significant or not? 

Mr. Rosenkranz. Yes, sir. There has been quite a bit of confu- 
sion about the numbers, but you are quite right that the broader 
point is these statements are entirely proper and legitimate. So the 
President has every right and every obligation to announce his in- 
terpretation of the law that he is signing, and that is the central 
function of a Presidential signing statement, which this President 
has used, and which prior Presidents have used. 

Mr. Smith. Mr. Elwood, do you have anything to add to that? 

Mr. Elwood. On the numbers issue, I think part of the confusion 
stems from the fact that the Boston Globe article, the first time it 
appeared, referred to 750 laws. I think it might be more accurate 
to say 750 provisions of law, since ERISA — it is one law. 

Mr. Smith. Is the number important or relevant at all anyway? 

Mr. Elwood. I think the numbers — to begin with, I think they 
are entirely proper, so I don’t think it matters whether there are 
105 or 125, and I think that all of them are also close enough with- 
in the ballpark so that the current President’s practice doesn’t de- 
part from the historical practice. 

Mr. Smith. Thank you. 

Thank you, Mr. Coble. 

Mr. Coble. I yield back, Mr. Chairman. 

Mr. Conyers. Thank you. 

Ladies and gentlemen, yet another vote has been called. We have 
on our side of the aisle Mr. Schiff, Mr. Davis, Mr. Watt and, of 
course, Ms. Jackson Lee, and Mr. Feeney. I would leave it to you 
five to determine whether we can share the rest of the time among 
you, or would any of you want to come back to get your questions 
in? What is your pleasure? 

Mr. Davis. Mr. Chairman, can I ask one question of the Chair? 
Has the vote actually been called, or is it about to be called? 

Mr. Conyers. I have been told it has been called. 

Ms. Jackson Lee. No, it hasn’t been called. 

Mr. Davis. The bells aren’t on. It literally hasn’t been called at 
this point. 

Mr. Conyers. Can someone check to see where we are on the 
vote? 

The next person then is Mr. Mel Watt of North Carolina. 

Mr. Watt. Thank you, Mr. Chairman. I will try to be brief. 

It should come as no surprise that since Representative Coble 
and I are both from North Carolina, we probably have been drink- 
ing out of the same well. As a legal matter, we might be closer to- 
gether than people might think. As a legal matter. As a practical 
matter, though, I have some concerns about the way these signing 
statements have been employed by this Administration, and it is 
there that I start to raise questions. 

If the President has decided that he is going to be the final arbi- 
ter of the constitutionality of an issue, and he is going to act ac- 
cordingly, two questions arise. Number one, what happens imme- 
diately after that? And on that, I would like Mr. Elwood to tell me 
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what, if anything, the President or the Administration has done. 
You don’t necessarily have to tell me right now, but if you can send 
this information to us, what did the President do after he signed 
the signing statement in the aftermath of the Intelligence Reform 
and Terrorism Prevention Act of 2004, where Congress required 
the National Intelligence Director to recruit and train women even 
and minorities in order to diversify the Intelligence Community? 

I don’t argue with the President’s ability to sign a signing state- 
ment saying, I am going to interpret this in accordance with the 
Constitution, or whatever amendment of the Constitution he is re- 
lying on. What I want to know is what he did after he signed the 
signing statement. Has the Administration, in fact, done anything 
to diversify the Intelligence Community in terms of women and mi- 
norities? If you can provide that answer to us, you can do it in writ- 
ing, and I won’t take up any more time. 

So, that is kind of the concern I have. It is not so much — and I 
am not even sure I agree that — I am kind of where Representative 
Scott was. How does one, once the President takes an action or 
doesn’t take an action that is clearly inconsistent with the intent 
of Congress, how do we expedite getting that considered by the 
court so that there can be a resolution of that? That would be the 
second thing that I would ask maybe the other witnesses to ad- 
dress. 

With that, I think I will maybe yield back the balance of my 
time. 

You are here as a legal counsel for the U.S. Department of Jus- 
tice, so you can speak for the Administration and find out what 
they did after this signing order, I take it? 

Mr. Elwood. Yes. I will definitely take a look into that, but if 
I could address some of the other points? 

Mr. Watt. Unless you know the answer to that question, I would 
rather have a researched answer than a surmise about what they 
did or did not do. 

Mr. Elwood. But if I could, just to make a couple of points about 
other things you said, the President does not mean — we don’t at- 
tempt through the signing statements 

Mr. Watt. I have heard that, Mr. Elwood. I take you at your 
word on that. In this particular case, I would like to know did he 
follow through and start to diversify, or did he use his interpreta- 
tion of affirmative action and its constitutionality to refuse to do 
what Congress said? That is really more important to me than 
some general notion about whether the President does or does not 
intend to comply with the Constitution. I kind of start with the as- 
sumption that all of us have that obligation. 

So, I am not trying to cut you off, I am just trying to make it 
convenient for my other colleagues not to keep you all here until 
after another vote. 

With that, I yield back the balance of my time. 

Mr. Conyers. I thank the gentleman. 

Former speaker of the house of Florida, Mr. Feeney. 

Mr. Feeney. I used to be somebody, Mr. Chairman. 

I will be brief, because I know we have two or three colleagues 
that would like to get in. 
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I would like to ask Ms. Mathis from the ABA, isn’t the issue of 
Presidential signing statements really a bogeyman here? Isn’t what 
you are really concerned about is the President not enforcing part 
of a law, basically cherry-picking what he or she likes and doesn’t 
like? I know, Mr. Edwards, that is what I understood your point 
to be. Isn’t that your main concern? And even if you did away with 
signing statements, couldn’t Presidents just continue to ignore por- 
tions of laws they didn’t want to enforce? 

Ms. Mathis. The concern of the task force and also of the ABA 
by the vote of its 546 members of the House of Delegates is much 
broader than that. The concern is the constitutional checks and 
balances because the Constitution clearly calls upon the President 
to veto a bill that he believes is unconstitutional. 

Mr. Feeney. Let me ask you, because I want to follow up on that 
right there, suppose a portion of a bill is unconstitutional? Does ev- 
erybody agree the President has an obligation to veto the entire bill 
if one portion is unconstitutional? 

Ms. Mathis. First in our report we say the President should send 
his concerns to Congress and ask Congress to fix it. But if, in 
fact 

Mr. Feeney. Well, the President doesn’t have the time to deal 
with 

Ms. Mathis. But if, in fact, that flawed bill gets to the White 
House for signature, yes, he should veto it. 

Mr. Feeney. Professor Rosenkranz, do you agree with that? If a 
small portion of the bill is unconstitutional, does the President 
have an obligation to veto the entire bill? 

Mr. Rosenkranz. Well, I think it is a difficult question as a mat- 
ter of first principles, but it certainly has been the executive branch 
practice and the executive branch position for many, many years. 

Mr. Feeney. At least since President Jackson, who famously ve- 
toed a bill that the Supreme Court had already said was constitu- 
tional on the grounds he thought it was unconstitutional. 

Mr. Rosenkranz. That is true. But Presidents have, for many, 
many years, signed omnibus bills while also noting their constitu- 
tional objection to small portions of it. That has been long, long- 
standing executive practice. 

Mr. Feeney. Ms. Mathis, because Mr. Edwards is not concerned 
about this Presidential signature or statement having any impact 
on the courts, but the bar is partly concerned about that; is that 
right? 

Ms. Mathis. The issue that we have is the constitutional separa- 
tion of checks and balances between the co-equal branches so that 
if a President signs, number one, a bill into law in which he be- 
lieves part of it is unconstitutional, then, under the signing state- 
ments, we believe that, in fact, he is directing the executive branch 
to enforce a law in conjunction with his view of it. 

Mr. Feeney. I understand that. 

Are you concerned at all on the impact the signing statement has 
on judicial interpretations? 

Ms. Mathis. Well, it does abrogate the right of a court to look 
at it quickly, which is the third or fourth point that I made earlier. 

Mr. Feeney. Mr. Edwards? 
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Mr. Edwards. I am concerned about that. The intent of a piece 
of legislation is determined by the people who passed the legisla- 
tion. My point earlier is the courts don’t seem to be giving much 
weight to whatever a President’s signing statement says. 

Mr. Feeney. I want to ask you real quickly, Mr. Edwards, be- 
cause we have got three different positions on judicial interpreta- 
tion. One is represented by, for example. Judge Bork, who agrees 
with what you said, the intent 

Mr. Edwards. That would be the only time that Judge Bork and 
I have ever agreed on anything. 

Mr. Feeney [continuing]. The intent of the Congress. But then 
you have Scalia. He is a textualist. He doesn’t care what the intent 
of Congress was. If we said 60 days, but then 90, he doesn’t care 
what we meant. Then you have the other; we have transnationalist 
judiciary and people citing foreign law, and it is the “other” that 
concerns me. I can understand the intent faction and the textual 
faction. 

I will finish with this. Mr. Elwood, because we are all concerned, 
we are Congress, we are jealous of our party, we are the republican 
branch, small r. We are all concerned with any President cherry- 
picking what parts of a given piece of legislation he or she wants 
to enforce. Whether they refuse to enforce it because of a signing 
statement or they secretly refuse to enforce, the impact is the 
same. They have undermined our will. 

What is the remedy that Congress or a citizen has if a President 
chooses to enforce certain provisions of a law, but deliberately re- 
fuses to enforce other provisions? And after you are done, I will 
yield back my time. 

Mr. Elwood. The remedy that a citizen would have is there may 
be circumstances where a citizen would be able to file suit because 
of enforcement or non enforcement. But I want to hasten to add 
that we do not view signing statements as cherry-picking the law. 
Simply expressing views about the constitutionality of a provision 
is not an indication that we won’t enforce it fully. And that is a 
point I really want to make sure that everyone appreciates today. 

Mr. Feeney. Don’t you have the ability — I mean, in the first 
place, who asked you, I guess is one question? I know Presidents 
have been doing this forever, but if there is a real case in con- 
troversy, don’t you have the ability at all times to file an amicus 
brief stating your opinion when it really matters? 

Mr. Elwood. I am not sure I understand the question. I mean, 
if the constitutionality of a provision of law is before a court, that 
is true, the President and the executive branch can always file an 
amicus brief on that behalf. 

One other point I wanted to make, though, in response to Ms. 
Mathis, who has said repeatedly about how we should be providing 
our views beforehand, I just wanted to point out that that is some- 
thing that we routinely do. A significant portion of the Office of 
Legal Counsel is devoted principally to providing views letters on 
the constitutionality of various provisions of law, which we provide 
both in the form of views letters and SAPs. So although signing 
statements are part of the constitutional dialogue between the 
branches, they are not the only part, and we do plenty before the 
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law is actually enacted, too, to let Congress know about the views 
of the executive branch. 

Mr. Conyers. The gentleman’s time has expired. 

I yield now to the gentlelady from Texas, Ms. Sheila Jackson 
Lee. I leave to the discretion of my two distinguished colleagues 
whether we should try to get all of our time in so that we can cast 
our ballot, or shall we come back. I leave that to your considered 
judgment, because this is a very important subject. 

Mr. ScHiFF. Mr. Chairman, is the panel able to stay? 

Mr. Conyers. We will come back. Let’s go with the gentlelady 
from Texas. We can get those 5 minutes in. 

Ms. Jackson Lee. Thank you very much, Mr. Chairman. I think 
this is a very important hearing. 

Let me indicate that I think the testimony of the witnesses has 
been extremely thoughtful; however, I think it is key that we recog- 
nize the responsibility of the United States Congress, and as our 
beloved constituent has just said, has responsibility to protect the 
Constitution. 

I would like to simply say that many of you know I have au- 
thored H.R. 264, and I might say to the president of the ABA, I 
am quite interested in the language that you have utilized in your 
report, because I think the more thoughtful we can be and the 
more that we can expand the legislation and make it responsible, 
the better off the constitutional premise of three branches of Gov- 
ernment would be protected. 

I will say this, that the Constitution makes no such provision for 
signing statements. They do protect veto messages. And we are lit- 
erally blocked from that constitutional act by a signing statement. 
I want to refresh the memory of the panelists to know that it was 
then legal advisor Alito who thought creatively under the Reagan 
administration to make the signing statements a little bit more 
stronger. 

The sense of concern under this present Administration, and it 
shouldn’t be a Republican or Democratic, is that in addition to the 
signing statements, there have been 800 constitutional challenges. 
One of the most, I think, serious ones was the provision by McCain 
regarding torture and the plain statement of the administration by 
the President that “I am not going to adhere to it.” that is a dan- 
gerous precedent. So I raise these questions. 

I would also like to note that pursuant to my legislation and 
talks about appropriations, if the Congress has a constitutional au- 
thority to cut funds for a war, such as the Vietnam War, and some 
are contemplating even the Iraq war, then I would argue that there 
is not anything constitutionally frail in my legislation as it relates 
to the appropriations process. We might look at it in a different di- 
rection, but, frankly, I think it is worth discussing. 

What I would raise with the president of the ABA is the fact that 
you didn’t appoint them, but you had a task force, and I assume 
that scholarly lawyers and practicing lawyers, those that practice 
before the Supreme Court, those that have a consciousness about 
the Constitution, thought it was a serious enough concern to orga- 
nize a task force. Is that my understanding? 

Ms. Mathis. That is correct. The task force was authorized by 
the Board of Governors of the American Bar Association, about 38 
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people representing all areas of the United States and certain spe- 
cialty practices. 

Ms. Jackson Lee. They could have concluded that they would do 
nothing, meaning that they could have concluded — their report 
could have said it is not sufficient for us to offer suggestions, but 
in actuality they have offered recommendations; is that not correct? 

Ms. Mathis. It is. Congresswoman. I think it is important to 
note also that regardless of the individuals, and you did properly 
state both conservatives. Republicans and Democrats, liberals and 
scholars who are on that, that their report went to a 546-person 
House of Delegates, and there is every political stripe and some 
who have no stripes in that house. And it was adopted. It is now 
the official policy of the American Bar Association, not just the task 
force. 

Ms. Jackson Lee. To be challenged, to suggest there was a bias, 
what you are saying is ultimately that report was adopted by a 
very diverse group of lawyers and members of the House of Dele- 
gates. 

Ms. Mathis. It was, after vigorous debate. 

Ms. Jackson Lee. Professor, may I have a yes or no answer on 
this? Would you welcome the suggestions and legislative fix that 
has been suggested by the president of the ABA? Yes or no? 

Mr. Rosenkranz. Is that directed to me? 

Ms. Jackson Lee. Yes. Yes or no. Would you welcome the legis- 
lative fixes or fix that have been offered by the ABA? 

Mr. Rosenkranz. No, I don’t think that is positive. 

Ms. Jackson Lee. Thank you. 

Congressman Edwards, time is short, and I am sort of speeding 
through this, and I think the professor has been thoughtful, but I 
think his position is no legislative fix whatsoever, and that is not 
helpful to us as a Committee. 

Would you be able to expand on your agreement or disagreement 
with the suggested fixes by the ABA, or your parameters, and I 
think you said them before, of how we should look at this in the 
next step? Because I don’t want this to be, as you represent, an- 
other party, but this is not a partisan issue. It is, I think, a con- 
stitutional issue. 

Mr. Edwards. I strongly support the suggestions of the task 
force and of the entire American Bar Association, which did adopt 
this. 

If there is a dispute between the legislative branch and the exec- 
utive branch over the constitutionality of a provision, and the 
President asserts that he will decide whether or not constitu- 
tionally it is viable, and the Congress does nothing, we have essen- 
tially made the executive the final arbiter of what is and what is 
not constitutionality, and the Congress might as well go home. 

Ms. Jackson Lee. I look forward to working with these various 
panelists, Mr. Chairman, and I hope that H.R. 264 can be ex- 
panded and revised and that we move forward. I thank the Chair- 
man very much. 

I yield back. 

Mr. Conyers. Ladies and gentlemen, we apologize. This is very 
rarely occurring in the House, where successive roll call votes 
occur. I don’t know if it is because it is this subject matter the 
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Committee is entertaining here in the Judiciary room or some 
other reason, hut we do have two very distinguished Members, 
mayhe three now, that wish to he heard. So for this last vote, we 
will have to stand in recess one additional time. I apologize for this 
inconvenience. 

[1:40 p.m.] 

Mr. Conyers. The Committee will come to order. 

The Chair recognizes the gentleman from California, Mr. Lun- 
gren. 

Mr. Lungren. Oh, thank you very much, Mr. Chairman. I appre- 
ciate that. 

In the past couple of years, it has been a privilege for me to work 
with the ABA and the ACLU on matters where I thought we need- 
ed to refine some decisions made by the Administration — the 
Thompson memo, which was a continuation of something that had 
begun in an earlier Administration; and decisions, apparently emi- 
nent decisions, by the Sentencing Commission with respect to, in 
both cases, attorney-client privilege and attorney work product, 
where basically I thought that the actions put a chilling effect on 
the relationship of attorneys and clients that was not helpful in 
that regard or, frankly, for the better public policy of encouraging 
corporations to consult with attorneys to make sure they were 
doing the proper thing. 

But here, I must say that I think we are making more out of it 
than there is here. 

There has been the suggestion — and I have been one of those 
who has even told the President, himself, that I thought he ought 
to exercise the veto pen a little more often. But the suggestion has 
been made that the only option he has is to exercise the veto when 
confronted with a bill that is presented to him that is multifaceted; 
and it seems to me that at least in the statements that you make, 
Ms. Mathis, about the President should just go ahead and veto 
things — assume something that some States have, which is the 
Single Subject Rule. 

We are not confined to a Single Subject Rule here in the Con- 
gress. We often present the President with a bill that is huge and 
may be 99.9 percent clean, so to speak, with things that are very 
important to the rest of the Nation and some Committee or Sub- 
committee of the House or the Senate has put something in which 
is arguably unconstitutional. 

And I have heard it on the floor where Members have said — and 
I know Mickey has heard this, too — where Members have said, 
“Gee, there is a problem with this. It may be unconstitutional,” and 
another Member says, “Well, we will let the courts decide that,” 
which I always thought was the easy way out. 

And we were probably a little lazy in doing that sort of thing, 
but I do not think the President compromises his constitutional ob- 
ligation by signing a bill that he thinks is needed and finding some 
parts of it that may be unconstitutional and gives us notice that 
he believes that is the case. This is actually the reverse of some 
of the comments that I heard early on, which were that somehow 
this is hidden — well, with all due respect to the Chairman, talking 
about the continuation of the secrecy of the Administration. 



84 


What is secret about stating what your problems are, and isn’t 
it something that you would like to have? I think the ABA rec- 
ommendation was that somehow it be put on some database. As I 
understand it, they are immediately available at the White House 
Web site, which is available to anybody who wants to look at it. 

So, from the ABA’s perspective, don’t you see a problem with the 
way that the President is confronted with something — if he has 
something, as I say, which is 99.9 percent pure? 

Ms. Mathis. First, Congressman, let me state how much I appre- 
ciate — and I know the legal profession does — all of the work that 
you have done with our organization and many others on attorney- 
client privilege, and I want to thank you sincerely. 

With regard to your question — I think there were four or five, 
and I may miss one, so please 

Mr. Lungren. I sometimes do that. 

Ms. Mathis. That is quite all right, and we are not in a court 
of law, so I will try to answer all of them. 

The first issue is on the 98 percent good, 2 percent, we are not 
sure. I would just suggest that the United States Supreme Court 
held that a line-item veto was unconstitutional in Clinton v. New 
York in 1998, and so the reverse of the comment is that if you have 
a signing statement which, in fact, purports to state that a certain 
part of that law — 2 percent — is not right and then directs the exec- 
utive branch not to enforce it, that is the essential equivalent of a 
line-item veto, and that a cleaner — our suggestion is that a cleaner 
way to do that is, number one, do what Mr. Elwood earlier sug- 
gested, and that is, continue to tell Congress what might be wrong 
with the proposed legislation; but if it does get to the White House 
for signature and it is 2 percent wrong, indeed, yes, veto it. 

We also had a case in point with the last session where there 
would be cases that the veto would come back to Congress very 
quickly with a message, and Congress would, within days, decide 
if it was going to override or not. So the first 

Mr. Lungren. I am just going to interrupt for a second and ask, 
what about the canon of constitutional avoidance? 

Ms. Mathis. Well, that is a canon that we look at when we have 
got it at the Judiciary, and I will respectfully suggest to you that 
there are actually three different places we have to look. And many 
of the questions today have concentrated on the judicial branch, 
and in responding to your question right now, I am dealing with 
the constitutional right and responsibility of the executive branch, 
and that is to veto. 

The second branch, I would suggest honorably to you, is the leg- 
islative branch, and then finally, the third is the judicial branch. 
And everyone could believe that something is constitutional; it does 
not abrogate the third branch’s entitlement to decide that 2 percent 
of a law is, in fact, unconstitutional. 

The issue becomes, if the veto is not used. Congress does not 
have the right to override; and that is taking away a constitu- 
tionally mandated right of Congress. 

If, instead, you have a signing statement which then goes out to 
the executive branch agencies and says, “We believe that this is 
unconstitutional, and we have no intention of following it because 
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of the constitutional requirements,” it is our suggestion that this is 
stripping from Congress its rights. 

Mr. Lungren. Doesn’t that set up the case in controversy that 
you need to 

Mr. Conyers. The gentleman’s time has, unfortunately, expired. 

The gentleman from California, Mr. Howard Berman. 

Mr. Berman. Well, it is a fascinating subject. 

I do not have any questions. I just have to comment that my 
friend from California talked about Members of Congress who say, 
“Ah, let the court decide this constitutional question,” and he re- 
marked that it seemed a rather lazy way of doing it. 

How would you describe the Congress Memb^er who says, “Let 
the court decide it,” and then when the court decides it, attacks the 
courts for judicial activism? 

Mr. Lungren. Would the gentleman yield? 

Mr. Berman. I would be happy to. 

Mr. Lungren. I think that is the ultimate in legislative laziness. 
I think we ought to be sharper than that. I do not like to ascribe 
motivations to Members, but I do think that is the case. 

Would the gentleman yield for a moment? 

Mr. Berman. Sure. 

Mr. Lungren. One of the concerns I have in the way that we 
have looked at this is that, in the case where they were talking 
about what the proper relationship in enacting a law is, they 
talked about three parts — they talked about bicameralism, they 
talked about presentment, and they talked about execution. And 
here, it seems to me the President has a legitimate role in the exe- 
cution part, which unless you want to call it not “execution” but 
“post-presentment,” where he makes the decision as to whether or 
not to sign the bill and it becomes law that way or else he vetoes 
it, and then you override the veto. 

In his decision to sign the bill or not to sign the bill and make 
it law — I would not call it “quasi-legislative”; let us just call it 
“post-presentment.” 

At that point in time, why should not the President have the 
ability to give his interpretation, for whatever it is worth, as we do 
when we have both Committee reports accompanying it and engage 
in colloquies on the floor of the House to give our reading, our 
sense of it? 

I know Justice Scalia has said. Look, if it is not within the four 
corners of the document we call the law, we ought not to consider 
it; and frankly, I happen to think he is right on that. But the fact 
of the matter is, why is this so different from what we do? 

Mr. Berman. Would the gentleman 

Mr. Lungren. I am yielding back my time to you, yes. 

Mr. Berman. What if through that interpretation that he is giv- 
ing, that legislators do all the time, he is also signaling to the 
agencies charged with enforcing the law that his interpretation, 
rather than the legislative history, the plain reading of the statute, 
the Committee reports, is the correct interpretation? 

Mr. Lungren. Well, if the gentleman would yield. 

Mr. Berman. Sure. 

Mr. Lungren. My point would be — I mean, if on its face what 
the President says absolutely contradicts the clear meaning of the 
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law and/or does not appear to be a constitutional impediment to it, 
frankly, he would be exposed for that; but my point is, this is out 
in the open. It is better to have that as part of a signing statement 
than it is people whispering in the corridors of HUD or someplace 
else. 

I mean, that is what I do not understand. It is either you are 
worried about secrecy or you are worried about something else. I 
mean, here he is being up front about how he thinks this is. 

Mr. Berman. I do not know if I have a minute left, but, Mr. Ed- 
wards, would you like to get into this since you have a perspective 
here? 

Mr. Edwards. Thank you. Congressman. 

You know, when the President — the signing statements, who 
cares? Who cares about the signing statements? The signing state- 
ments, if they are a statement by the President of “here is my opin- 
ion about this bill,” nobody cares. The President has the right to 
do that. 

If the President is saying, you know, that he and his executive 
branch — his executive branch, unitary executive — does not intend 
to comply with this, does not believe it is appropriate, if he uses 
the veto, he will probably prevail, because he will come back to the 
Congress, and it would take two-thirds of each House, you know, 
to override the President’s veto. 

But otherwise, you are saying — you are not saying both of you 
have a say in what is constitutional. The Congress says, “We think 
this is constitutional.” the President says, “I think it is not.” there 
is no response. He is the final word. He has trumped the legislative 
branch. He has trumped the judicial branch. He is the final word 
if Congress does not do something to enforce its will. 

Mr. Conyers. The gentleman yields back his time. 

The gentleman from Virginia, Mr. Eorbes. 

Mr. Forbes. Thank you, Mr. Chairman. 

Mr. Davis. Could I ask a question of the Chair before Mr. Eorbes 
proceeds? I have a quick question of the Chair. 

Given that there is apparently some possibility that there will be 
continuing procedural votes in the afternoon, and given that Mr. 
Schiff and I, I think, have come back four different times to ask 
questions, could I make a request of the Chair that after Mr. 
Forbes’ questions we suspend seniority and proceed with Mr. Schiff 
and then myself? 

Mr. Conyers. We will take it under consideration 

Mr. Davis. Thank you, Mr. Chairman. 

Mr. Conyers. Mr. Forbes. 

Mr. Conyers [continuing]. If there is no objection, of course. 

Mr. Forbes. Thank you, Mr. Chairman. 

Mr. Chairman, I want to first congratulate you on this being 
your first hearing that you are presiding over as Chairman, and it 
is unfortunate that this hearing really seems to be more about poli- 
tics than policy because, as I have listened to all of the testimony, 
there does not seem to be a big quarrel about signing statements. 
It is just you do not like what the President has to say, and I still 
cannot see much difference in the President’s putting it in a sign- 
ing statement versus his coming out in a press conference and say- 
ing the exact same thing. 
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But be that as it may, I know Mr. Ogletree is gone now, but I 
wrote down the quote he made in response to Mr. Nadler’s question 
at 11:25 where he says, “This President, more than others, has in- 
terpreted what the law allows him to do.” 

I think that is what we want the Presidents to do. I do not think 
we want them to walk around in the dark not knowing what they 
believe the law allows them to do and does not allow them to do. 

Ms. Mathis, as I look at your coming here today as President of 
the ABA — basically all three witnesses are a product of the ABA — 
the task force you are representing in coming here, and I know you 
testified earlier in response to Mr. Sensenbrenner and his concern 
about basing comments on articles in the newspaper that may be 
not particularly accurate, but one of the things you also mentioned 
was that you did not appoint this task force. 

But in point of fact, according to one of those articles, which may 
or may not be accurate, in the Miami Daily Business Review, Mi- 
chael S. Greco was the President at the time of the American Bar 
Association, who did the appoint this task force; and within 2 
weeks of appointing the task force, he said that he was on a mis- 
sion and basically equated President Bush to becoming another 
King George III. 

So I think he was prejudiced a little bit at the time that he was 
appointing this task force as to maybe what his intentions were, es- 
pecially given the fact in these same articles it points out that for 
the last 16 years, your members have been the largest contributors 
to the Democratic Party, and at no time in that period of time were 
less than 70 percent of your contributions going there. 

But my question to you today, as President of the American Bar 
Association now, would be. President Clinton issued 105 signing 
statements. Can you give me the dates of any special task forces 
or committees that were designated to look at any of the signing 
statements during his term in office? 

Ms. Mathis. Congressman, I believe you were out of the hearing 
room when I clarified the record, and if I may, sir, that — in fact, 
the first statement in the task force report is accurate. The April 
30th report in the Globe was never changed. It was a later article 
in which a Globe editor changed the word “law” to “bills,” which 
was, in fact, corrected on May 4th. 

So we do stand by the report. I had the opportunity to check dur- 
ing the recess, sir. 

Secondly, I do not disavow in any way, shape or form the task 
force despite the fact it was my predecessor who appointed them. 

I believe you also missed the point that I was able to make a lit- 
tle earlier that that task force went to the full 546-person board 
of — excuse me — House of Delegates, which is a very broad group of 
lawyers throughout the United States. It includes Republicans; it 
includes Democrats; it includes Independents; it includes people 
who have no political persuasion. It was vigorously debated, and it 
became the policy of the ABA. 

Prior to that action in August of 2006, it was just a task force 
report. There are many task force reports of the ABA that never 
become policy. Some do; some do not. 

With regard to your earlier statement, let me say that the task 
force and the ABA have looked at the signing statements as they 



88 


have been used in the last 25 years, beginning with President 
Reagan, and in fact, this report is very specifically not aimed at a 
particular President. It is aimed at all Presidents. 

Mr. Forbes. Ms. Mathis, I would love — and we can chat a little 
bit later. Can you just answer my question on whether or not any 
task force was appointed to look at President Clinton’s signing 
statements when he made those? 

Ms. Mathis. Not only was it not done then, but it has been re- 
ported in the task force itself, and there are specific examples in 
the task force of where President Clinton misused signing state- 
ments. 

Mr. Forbes. But you did not appoint any during his Presidential 
term 

Ms. Mathis. I did not appoint any, and I still have not. 

Mr. Forbes [continuing]. Nor did any of your predecessors? 

Ms. Mathis. No. 

Mr. Forbes. Good. 

The last question 

[Disruption in Committee room.] 

Mr. Conyers. Let us have order, please. 

Excuse me. Could I ask the officers to please escort our visitor 
from the Committee room so that we may continue our hearing? 

Ms. Mathis. I apologize, Mr. Forbes. Could you repeat your ques- 
tion? 

Mr. Forbes. It would have been difficult for you to hear. 

Mr. Chairman, may I follow up with the last question? 

Mr. Conyers. Yes, please. 

Mr. Forbes. Mr. Chairman, I just have one question because I 
know my time is about out. 

You know, I hear a lot about this statement, he could make a 
statement, and nobody can come back, but couldn’t he also do that 
at a press conference? You have not really addressed the difference 
between his coming out and making a written statement some- 
where else. 

What is the difference between his doing that or — for example, 
you know, you heard Mr. Sensenbrenner talk about putting in 
Committee reports. What about a Member who goes down to the 
floor and puts in a statement to the Congressional Record? 

Can you differentiate those for me, please? 

Ms. Mathis. I will try, and I think I can. 

I believe that the task force is very clear on this, that the Presi- 
dent has the same first amendment right that you do. Congress- 
man, and I do, and may say whatever he chooses to. 

The effect, however, of a specific set of language in a signing 
statement in a unitary President theory is that, when he says there 
are certain aspects of this bill which we believe are unconstitu- 
tional and we intend not to enforce them and that is then sent or 
is available for the executive branch, then that is an issue. 

It is an issue about which we have some concern, and we think 
it creates the potential for an unbalancing of the checks and pow- 
ers. We think that the four recommendations we have made are 
there to help with transparency. As an earlier Member said, you 
can go to the White House daily information, and that is true, but 
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then it gets lost; there is no public database unless you know what 
the law is you are looking for that has a signing statement. 

So the four things we have recommended are: Send your objec- 
tions to Congress; do it in a timely manner. I understand from our 
representative from the Office of Legal Counsel that is happening. 
If a bill gets to you and you find 2 percent of it is unconstitu- 
tional — 

Mr. Forbes. Ms. Mathis, I would love to hear it, but my time is 
out. 

So, Mr. Chairman, thank you. 

Mr. Conyers. I thank the gentleman. 

And I now turn to the gentleman from Georgia, whom we wel- 
come as a new Member to the Committee, and ask if he will yield 
to Mr. Adam Schiff, the gentleman from California. 

Mr. Johnson. Well, I am tempted to ask for what purpose. I 
have got another Committee meeting to get to myself, so I will be 
brief How is that? 

Mr. Conyers. The gentleman is recognized. 

Mr. Johnson. All right. Thank you. 

I do not mean to be obstinate in any way, but at any rate, I just 
simply want to state that, you know, this is my first Committee 
hearing. I am a new Member of Congress. I believe that one of the 
reasons I am here is that Americans across the board want their 
Congress to be more proactive, exercise their authority to provide 
oversight and investigations when necessary, and I believe that is 
what we are doing today, Mr. Chairman, is exercising our power 
to oversee the President’s use — and some may say misuse — of the 
Presidential signing statement. 

Without characterizing it either way, I will say that certainly 
these witnesses who have appeared here today particularly, or in 
particular, the ABA should not be accused of any bad motives in 
making their appearance. I assume everyone here today is here for 
the protection of our Government, the protection of the three 
branches of Government and the balance of power amongst them, 
and so I want to laud everyone for coming. 

I will say that the ABA recommendations as to some kind of 
statement by the executive branch when it uses this signing state- 
ment to instruct its branches as to how to interpret statutory law, 
I think are eminently reasonable, that the President report in de- 
tail to the Congress whenever he so instructs his departments; and 
also, I believe that there should be some judicial avenue of 
preclearance, if you will, for any presidential construction of stat- 
utes. 

With that having been said, I will yield the balance of my time. 

Mr. Conyers. Mr. Franks, the gentleman from Arizona. 

Mr. Franks. Well, thank you, Mr. Chairman. 

Mr. Chairman, we live in an era when 60 days before an election 
some of our campaign laws say that we cannot even mention a can- 
didate’s name in a political advertisement, and it seems like we are 
doing a great deal to thwart political speech as it is. 

I wonder if it is wise for us to begin then to thwart the political 
free speech of the one person who is elected by all of the people in 
this country, and I certainly think that that is one of the issues 
that is here today. 
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The second issue is that just by a cursory glance at history, we 
find that at some point one of the major branches of Government 
has been wrong, obviously. You know, the Supreme Court at one 
time in their Dred Scott decision rendered an entire race of people 
outside the scope of humanity. 

And that was a wrong decision, and if it had not been for the fact 
that the other branches pulled against that, then the Constitution 
itself could have been abrogated in the most serious way. And of 
course, because they did, our country ended what was the practice 
of slavery for 6,000 years in human existence. 

And so, as we really begin to look at our three branches of Gov- 
ernment here, we have to necessarily realize that there is going to 
be some overlap and some gray areas, and the tendons that hold 
those three branches together are sometimes going to be pulled and 
stressed. And it occurs to me that that is precisely where we are 
here today, where we are doing everything that we can to allow the 
different branches of Government to express their commitment to 
the Constitution. And if, indeed, the President is held by the Con- 
stitution to faithfully execute the laws of the land, it should be re- 
membered that the Constitution is the ultimate law of the land, 
and when he looks at one particular statute and says, “Well, you 
know, this is against the Constitution,” isn’t he, as a matter of con- 
stitutional principle, required to subordinate himself to the higher 
authority, which is the Constitution itself? 

I will let the gentleman that raised his hand here answer the 
question. 

Mr. Edwards. Congressman, thank you. 

Unfortunately, because — ^you have to have shorthand. If you are 
saying that you are having a hearing about something, you have 
to put a label on it, and so this hearing is about, “Signing State- 
ments,” but that is not what this hearing is about. That is a label. 

This hearing is about Presidential assertions of the right not to 
comply with the law. That is what the hearing is about, a Presi- 
dent asserting — whether it is in a signing statement or in a speech 
or anywhere else that as the President, he will be the final deter- 
miner of whether something is constitutional, not the Congress; 
you know, he will decide whether it is constitutional, and he will 
decide whether or not to comply with it. That is the problem. 

To go to the point you are making, the problem you have here 
is that there is no recourse. If there is a veto, there is recourse. If 
the President says, “I do not believe we should comply with this, 
the unitary executive branch does not have to comply with this,” 
you know, there is no veto. That is it. He is the final word. So what 
do you do? 

Mr. Franks. I appreciate the gentleman’s point. 

The challenge is that the President many times is dealing with 
laws that come into place not necessarily by his veto or lack there- 
of, or perhaps even by someone overriding his veto. Sometimes 
those things happen outside his scope, and as a matter of just com- 
mon reality, sometimes a President is forced to make a decision be- 
tween which law to obey, and sometimes he is forced to look at the 
Constitution as the higher law. And I know 

Mr. Edwards. Is he the final word? 
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Mr. Franks [continuing]. It is a challenging situation, but re- 
garding the recourse, if I could ask any member of the panel, do 
you not think that there is some recourse in the courts and other- 
wise if, indeed, the President — if it is believed that he has over- 
stepped his bounds? 

Yes, sir. 

Mr. Rosenkranz. I think there often is some recourse. Many of 
these questions will find their way into court ultimately. 

I would just like to say, in response to this characterization of 
the President’s signing statements as declarations that parts of 
statutes are unconstitutional, I think it is a serious 
mischaracterization of what the huge majority of this President’s 
signing statements actually say. 

Mr. Franks. No doubt. 

Mr. Rosenkranz. The huge bulk of this President’s signing state- 
ments, the huge bulk of every President’s signing statements, are 
about interpretation of the law, interpretation of the statute. Not 
“I think this provision is unconstitutional,” but rather, “I am giving 
you my understanding of what these words mean; and given that 
understanding, I am going to enforce that understanding of those 
words.” 

Mr. Franks. Mr. Chairman, I would just want to, in closing here, 
emphasize this gentleman’s point that the President oftentimes is 
doing what he truly believes is right under the Constitution, to en- 
force and interpret the Constitution the way he sees fit. Anything 
else would be malfeasance on his part. 

Mr. Conyers. I thank the gentleman. 

Mr. Franks. Thank you. 

Mr. Conyers. I recognize now Mr. Adam Schiff, the gentleman 
from California. 

Mr. Schiff. I thank the Chairman. I thank you for your efforts 
to get us in earlier as well. 

I want to ask Mr. Elwood a question, actually one specific and 
one more general, and it has to do with the PATRIOT bill. 

We recently, I guess last year, had the reauthorization of the PA- 
TRIOT bill signed into law. Many of us worked on that and felt 
that it made important improvements both in security and in over- 
sight. It was not a perfect bill, and there is more that could be 
done, but many of us on this Committee pushed for oversight provi- 
sions that would give us greater confidence that we were not in- 
truding on people’s civil liberties with a measurable improvement 
to public safety and that we were doing so well within constitu- 
tional guidelines. 

A couple of the sections in that bill, 106(a) and 119, were part 
of the bill months before the negotiations began or remained un- 
changed throughout the negotiations over the reauthorization. I am 
not aware of any objection that was made to those provisions, and 
in fact, the Attorney General testified ad nauseam how important 
oversight was in terms of the reauthorization of the PATRIOT bill. 

Nonetheless, we get the signing statement in which the Presi- 
dent states that the executive branch will construe the provisions 
of this bill calling for furnishing information to entities outside of 
the executive branch such as these Sections 106(a) and 119 in a 
manner consistent with the President’s constitutional authority to 
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supervise the unitary executive branch and to withhold informa- 
tion, the disclosure of which — blah, blah, blah. 

The President also dismissed section 756(e)(2), which requires 
the Attorney General to submit to Congress recommendations for 
further legislation, using similar language, the President essen- 
tially stating that he will withhold the information requested by 
Congress when he decides unilaterally that he will do so, regard- 
less of the express requirements of the law that he was signing. 

My two questions are this, and if you cannot answer it today — 
and I do not expect that you will — I will ask that we have you sub- 
mit to the Committee an answer to the question. 

Has the President, has the executive branch, withheld the infor- 
mation called for by Congress under the PATRIOT bill under a 
claim of this signing statement that, under his unitary authority, 
he is not required to submit fully the information Congress re- 
quired? That is my first question. 

Second, how is Congress to know? How are we to uphold our con- 
stitutional responsibility if the executive unilaterally decides the 
scope of the laws that we pass? How are we to know if you are not 
providing us the information that we called for under the PA- 
TRIOT bill? How are we to know if you are getting that call wrong? 

Mr. Davis and I were both part of the Justice Department. We 
both recognized that the attorneys there are hardworking and dili- 
gent and doing the best they can, but we also recognized they are 
not infallible, because we were there, and Mr. Davis knows he was 
not infallible when he was there. I was the only infallible attorney 
there, and I am no longer there. 

So how are we to do our job if you arrogate yourself the power 
to decide when the scope of what we have asked you intrudes upon 
your authority? 

Mr. Elwood. I think that this is an excellent example of some- 
thing I have been trying to illustrate today, which is, simply be- 
cause the President states sort of constitutional views on an area 
of the law, it does not mean that we are not going to comply fully. 
And it is my understanding, I specifically inquired 

Mr. ScHiFF. It does not necessarily mean that, but it could mean 
that. 

Mr. Elwood. No. But the point I want to make is that the Presi- 
dent — simply because he is announcing his views, it does not mean 
that he is not going to comply fully. 

As it happens, I have inquired, and the Department of Justice is 
complying with those provisions; it is cooperating in the Inspector 
General’s investigation. 

Mr. SCHiFF. Can you tell us then that there is no part of the in- 
formation Congress has sought under this provision of the PA- 
TRIOT bill that the executive has withheld because it believes that 
it would compromise national security, that it would violate prin- 
ciples of unitary executive branching? 

Mr. Elwood. That is my understanding, and I want to make a 
point here, which is that President Eisenhower and President Clin- 
ton made precisely identical signing statements, which is not to say 
we are not going to comply. We are saying that we are 

Mr. SCHiFF. I just want to pin this down though. 
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So you can say here with confidence that the executive branch 
has withheld nothing that is within the plain language of that stat- 
ute under claim of this signing statement? 

Mr. Elwood. My understanding is that the Government, the De- 
partment of Justice, is cooperating fully with those provisions. That 
is correct. 

Mr. SCHIFF. That does not answer my question. 

Mr. Elwood. That is my understanding, yes. Congressman. 

Mr. SCHiFF. Has the Administration withheld anything under 
that provision? Under that signing statement language, have they 
withheld anything? 

Mr. Elwood. It is my understanding that they have not. Con- 
gressman. 

Mr. ScHiFF. And how would the Congress find out if they were? 

Mr. Elwood. I think through oversight. I think that in a case 
like that, when the President says that he is going to 

Mr. SCHiFF. Does the Administration feel any obligation to notify 
Congress that we are making a claim of executive privilege, of na- 
tional security, and we are not turning over information called for 
under this legislation? 

Mr. Elwood. Yes, I think that they would notify you if they were 
not going to share it with everyone; and I think they would say 
that there are certain things we are holding back. And I also do 
not know that they would say, we are not withholding it at all; I 
think they would just put special procedures on any information 
that was subject to — that it was classified and subject to additional 
sorts of constraints in its handling. 

Mr. Conyers. The gentleman’s time has expired, and I recognize 
the gentleman from Virginia, Mr. Goodlatte. 

Mr. Goodlatte. Mr. Chairman, thank you very much. I appre- 
ciate your holding this hearing. I am pleased that you are engaged 
in oversight, but I am, quite frankly, surprised that this was the 
topic of the first hearing as well. 

This is an interesting academic discussion. I listened intently 
this morning to the testimony of all of the witnesses, and it was 
not until we got to Professor Ogletree, who mentioned two signing 
statements where he called into question whether the actions of the 
President were appropriate. Until then, I had heard nothing that 
contradicted the long history of the use of signing statements for 
very appropriate purposes, as Professor Rosenkranz has aptly stat- 
ed, “to elucidate the President’s understanding of the law that has 
been passed by the Congress.” 

We have seen an increase in the number of signing statements 
over the years. I would say that is entirely because the amount and 
complexity of legislation passed by the Congress has increased over 
the years, and signing statements by Republican and Democratic 
Presidents have increased correspondingly. 

In a moment, I will give Professor Rosenkranz an opportunity — 
oh, actually, Mr. Elwood an opportunity to talk about those two 
issues — the torture legislation and the legislation regarding nuclear 
controls, the nuclear agreement with India. 

But, first, I would like to call your attention to what former As- 
sistant Attorney General Dellinger in the Clinton administration 
noted about signing statements. He said, “One of the most con- 
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troversial purposes of Presidential signing statements is to create 
legislative history in an attempt to guide the courts when they in- 
terpret the legislative intent behind statutes.” however, as Con- 
gressman Smith has pointed out, the courts have rarely, if ever, 
given any credence to these signing statements, and increasingly, 
they give less and less credence to our own version of signing state- 
ments, which Mr. Sensenbrenner correctly pointed out are our own 
legislative histories. Instead, they have looked to the actual stat- 
utes and interpreted those, as they appropriately should. 

Much more troubling to me is the inclination of the courts to cite 
foreign law and trends when interpreting statutes. Foreign laws 
were passed by foreign officials who were never elected by U.S. citi- 
zens. At least the President is elected by the American citizens and 
is examining these laws in the framework of the U.S. Constitution. 

I find it troubling that the new majority would prioritize over- 
sight on Presidential signing statements above examining the prac- 
tice of the courts, including the Supreme Court’s increasingly citing 
foreign laws and regulations when interpreting statutes enacted by 
the Congress. 

So I would like to ask Professor Rosenkranz if you find this 
prioritization troubling as well. Do you believe that the Supreme 
Court’s citation of foreign precedence is at least, if not more, detri- 
mental to U.S. sovereignty than Presidential signing statements? 

Mr. Rosenkranz. I do agree with you, sir. 

I think that that issue — I think the citation to foreign law and 
foreign judgments raises an issue of democratic self-governance 
that this issue really does not. So the American people are, of 
course, quite interested in the distribution of powers between the 
three branches of this Government, but far more so, they are inter- 
ested in being governed by one of these three branches rather than 
by foreign governments. 

Mr. Goodlatte. And increasingly the courts, including the Su- 
preme Court, have turned to foreign judicial precedence in inter- 
preting the meaning of our own Constitution, which I and Justice 
Scalia and a number of other members of the bench have found to 
be a very disturbing practice. 

Let me ask Mr. Elwood if he wants to add anything to that and 
also if he would care to comment on the two points that Professor 
Ogletree raised about the nuclear agreement with India and about 
the torture issue. 

Mr. Elwood. I agree with Professor Rosenkranz. This is some- 
thing the Attorney General has spoken about and feels very strong- 
ly about. 

On the McCain amendment and the Hyde Act, I wanted to say 
about the McCain amendment that I think this is another excellent 
example of how just because the President states his constitutional 
views does not mean he is not going to enforce it. 

He said both before and after signing the McCain Act that he 
agreed with it, that it was good legislation and that he intended 
to implement it fully. In fact, he said, shortly after making the 
signing statement, the McCain amendment is an amendment we 
strongly support, and we will make sure it is fully effective. They 
asked him, well, why did you make the signing statement then, 
and he said that the reason I make signing statements like that 
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in the foreign affairs area and the war powers area is just to say 
that conducting war is the responsibility of the executive branch, 
not of the legislative branch. 

So it is just a general statement. Look, these are matters that 
are very important to the executive. So, you know, keep that in 
mind. These are areas where we have special importance, special 
prerogatives. 

I also wanted to point out that President Clinton in the Cuban 
Liberty and Democratic Solidarity Act, even though he supported 
that legislation, issued a very similar signing statement there say- 
ing that the President’s authority also in foreign affairs was very 
powerful. 

As for the Hyde Act, if I might be allowed, it is a very, very tech- 
nical point. The legislation adopted by Congress said that any 
transfers of nuclear material had to be consistent with guidelines 
of this nuclear producer’s group. 

The Government consistently has complied with these guidelines 
throughout history, and the basic point was a technical one, which 
is that if you make the legality of the transfer turn on what these 
guidelines say, at some point in the future it is ceding legislative 
power to foreign bodies, and that was it. It was just a technical 
point, but the Government consistently has only transferred in 
compliance with those guidelines throughout history, and we are a 
member of that group, in fact. 

Mr. Conyers. The gentleman’s time has expired. 

The Chair recognizes the gentleman from Alabama, Mr. Artur 
Davis. 

Mr. Davis. Thank you, Mr. Chairman. 

Ms. Mathis, you made the correct point several times that the 
broad focus of this hearing is obviously not whether or not the 
President can make an oral statement. He can make any oral 
statement he wants and any written statement he wants. The 
broad question is the scope of the President’s interpretive power, 
his power to interpret the Constitution, and I want to direct my 
questions along that angle. 

Mr. Elwood, you made an assertion that I think is somewhat re- 
markable, and I want to go back to it. When my colleague from 
California was asking you his line of questions, he was making the 
point that sometimes the President’s interpretation of the Constitu- 
tion or his interpretation of a statute could lead him to shield infor- 
mation or to withhold information from Congress or from the public 
domain that could prevent a case of controversy from ever being 
generated. So I want to go back to that line of questions. 

In the context of the authorization that this Congress provided 
after 9/11, the use-of-force authorization against Afghanistan, we 
know that several times the President has said — and I do not know 
if he has done it in the context of a signing, statement, but several 
times he has said orally, and members of your administration have 
made the representation in an amicus brief — that that was a broad 
delegation of authority to the President; and among the instances 
of that broad delegation would be FISA, or not necessarily fol- 
lowing certain provisions of FISA, among — another instance of the 
broad delegation the President claims has to do with the detention 
of individuals at Guantanamo. 
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The point that I think Mr. Schiff was making is that if the Presi- 
dent interprets a statute, or even the Constitution, in a manner 
that leads him to act and leads him to prevent the information 
from being released into the public domain, that itself is problem- 
atic. The only reason that we know and now have the potential for 
a case in controversy around the FISA statute is because of the 
New York Times, frankly, not because someone could go out and 
file a lawsuit, and not because Congress exercises oversight author- 
ity. 

You referred to the oversight authority. It is darned near impos- 
sible to exercise it when the President does not share with us when 
he is exceeding the scope of the statute. So that is the point he was 
making. 

The second observation — Mr. Elwood, this is a question to you. 
Is it your position, is it your administration’s position that if the 
President of the United States believes that a statute is unconstitu- 
tional that he is within his constitutional prerogative not to follow 
it? Is that your position? 

Mr. Elwood. You have made two points. 

Mr. Davis. Well, I would like you to respond to that one, though, 
first. 

Mr. Elwood. Okay. It is the position of the Administration and 
it is the position consistently of executive branches as long as I can 
remember that if an act of Congress is — the first thing you do is, 
if it is capable 

Mr. Davis. Be quick because our time is running. 

Mr. Elwood. If there is any construction you can give it to make 
it constitutional, you do that first. 

Mr. Davis. But if, for whatever reason, the President finds it un- 
constitutional and cannot find a save in construction, is it your po- 
sition the President is not following the statute? 

Mr. Elwood. Yes. The Attorney General 

Mr. Davis. Now let me ask you — it is my time. You have said, 
“yes”; let me follow up on that. 

We had a governor of Alabama named George Wallace back in 
the 1960’s. Perhaps you have heard of him. This Congress passed 
a Voting Rights Act and passed a Civil Rights Act, and the gov- 
ernor of my State stated that he felt that both were unconstitu- 
tional, and he informed the people of Alabama that he would not 
enforce provisions of the Civil Rights Act and the Voting Rights 
Act, that Alabama was a separate sovereign State, and as the sov- 
ereign of Alabama, that he was not going to follow an unconstitu- 
tional law or provision. 

Tell me how that is different from the President’s position. 

Mr. Elwood. I think that the position is — I mean, for one thing, 
I want to emphasize that any time when the President or a mem- 
ber of the executive branch decides not to enforce a law because 
they think it is unconstitutional they have to report that to Con- 
gress under 28 U.S.C. 530D, and I think that, as a matter of prin- 
ciple, it is different. 

To begin with, this President has made every effort, whenever 
there is any sort of construction you can give it that is constitu- 
tional, to fully implement it. 

Mr. Davis. That is not my question. 
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As a matter of constitutional doctrine, what is the difference — 
and forget Alabama. Any State. 

What if the governor of Arizona decides she does not like a new 
immigration bill that Congress may pass and decides, “I think it 
is not constitutional. I am not going to follow it”? 

Mr. Elwood. I would say that the one difference is that the gov- 
ernor of any State is subject, under the supremacy of the law, to 
Federal law; and it is 

Mr. Davis. Is the executive branch not subject to the notion of 
a law having a certain supremacy that would control executive in- 
terpretation? I thought the Judiciary was the interpretive body in 
our tripartite structure. 

Mr. Elwood. Every branch of Government is responsible for in- 
terpreting. Congress interprets the Constitution when it passes 
laws, and that is the reason why 

Mr. Davis. If the Supreme Court makes an interpretation, can 
the President challenge that interpretation? 

Mr. Elwood. If the Supreme Court has interpreted a law or has 
interpreted the Constitution, then that is binding on Congress and 
the President in both of those instances. And I would just simply 
say that that is the — the difference is that the Constitution specifi- 
cally charges every branch of Government. 

Mr. Davis. Why would a President’s interpretive power exceed 
the legislative branch’s interpretive power? 

Mr. Elwood. It does not. Every branch of Government is ex- 
pected to adhere to the Constitution. All of the members of the 
three branches take an oath of office, and all of them are expected 
to, independently, if the court has 

Mr. Davis. Ms. Mathis, would you like to comment on any of 
that? 

Mr. Conyers. The gentleman is advised that his time has ex- 
pired. 

Mr. Davis. I apologize, Mr. Chairman. 

Mr. Conyers. That is quite all right. 

The gentleman from Texas, Mr. Gohmert. 

Mr. Gohmert. Thank you, Mr. Chairman. I very much appre- 
ciate the time. 

These signing statements, from the testimony, from what I am 
reading, seem to indicate that you have an executive branch that 
says what they believe a law means how it will be carried out, and 
of course, one of the alternatives is if we allow unelected, unac- 
countable bureaucrats sitting in some office somewhere to come up 
with regulations of their own interpretation without guidance from 
the President. So I can see how it might have merit. 

Now, we do know some Administrations enforce some laws. Some 
ignore them. I know Chuck Colson — for example, I understand he 
went to prison back in 1970’s for having one FBI file in the White 
House. And yet, during the Clinton administration, there were 
1,000 or so files, FBI files, in the White House; and that Depart- 
ment of Justice under President Clinton chose not to enforce those 
laws. 

So, instead of someone going to prison or people going to prison 
for thousands of years, nobody had anything happen to them for 
those gross violations of the law. 
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But anyway, in my remaining time, there are some signing state- 
ments signed by the President that have disturbed me, and I want- 
ed to just read some of them into the record. 

“Several provisions in the act, specifically Section 603 and 605 
and 302(b) could be taken to direct how the Nation’s foreign affairs 
should be conducted. The Constitution, however, vests the Presi- 
dent with special authority to conduct the Nation’s foreign affairs. 

“My constitutional authority over foreign affairs necessarily en- 
tails discretion over these matters. Accordingly, I shall construe 
these provisions to be advisory and direct all executive branch offi- 
cials to do likewise.” 

Oh, well, that was President Clinton. 

“Section 1104 of this bill raises a constitutional concern insofar 
as it could be read to interfere with my constitutional authority to 
determine when and whether to recommend legislation to Con- 
gress. I will, therefore, treat it as precatory, which, as I understand 
the meaning, just means ’wishful thinking.” 

Oh, that was President Clinton. 

“Section 313 of the Legislative Branch Appropriations Act will es- 
tablish in the legislative branch a Center For Russian Leadership 
Development. The Department of Justice advises me, however, 
that, because the program is not administered by the executive 
branch, it is unconstitutional.” 

The President just called it “unconstitutional.” oh, that was 
President Clinton. 

“I would interpret this provision consistent with my constitu- 
tional authority to conduct the foreign relations of the United 
States and my responsibilities as commander in chief.” 

Gee, that was President Clinton also on a different — each of 
these is a different signing statement. 

Here is one. 

“to the extent that this provision can be read to direct the Sec- 
retary of State to take certain positions in communications with 
foreign governments, it interferes with my sole constitutional au- 
thority over the conduct of diplomatic negotiations. Therefore, the 
provision will be treated as precatory, or wishful thinking.” 

Oh, that was President Clinton, too. Here is another one. 

“there are a number of provisions in the act that may raise con- 
stitutional issues. These provisions will be treated in a manner 
that is consistent with the Constitution.” 

That was President Clinton, too. 

This, unlike the others, is in the same signing statement, “this 
provision unconstitutionally constrains the President’s authority 
with respect to the conduct of diplomacy, and I will apply this pro- 
vision consistent with my constitutional responsibilities.” 

That President said it was just unconstitutional. Can you believe 
that? Isn’t that something? That was a rhetorical question. 

“I shall interpret and implement Section 8115 consistent with my 
constitutional authority to conduct the foreign relations of the 
United States and as commander in chief and chief executive and 
not in a manner that would encumber my constitutional authority.” 

That was President Clinton. 

Another: “So that this provision cannot be construed to detract 
from my constitutional authority and responsibility to protect na- 
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tional security and other privileged information as I determine nec- 
essary, and so” — the arrogance from this President, for goodness 
sakes — . . and so that the provision does not require the release 
of information that is properly classified, I direct it be interpreted 
consistent with my constitutional authority.” 

That was President Clinton, too. 

Another: “I am also concerned that Section 8117 of the act con- 
tains certain reporting requirements that could interfere materially 
with or impede this country’s ability to provide necessary support 
to another nation or international organization. In connection with 
peacekeeping or humanitarian assistance activities otherwise au- 
thorized by law, I will interpret this ” 

Mr. Conyers. The gentleman’s time has expired. 

Mr. Gohmert. Okay. Thank you, Mr. Chairman. 

I do have a stack of these, and I appreciate the opportunity to 
read those into the record. Thank you. 

Mr. Conyers. You are welcome. 

I recognize now the gentlelady from Florida, Ms. Wasserman 
Schultz. 

Ms. Wasserman Schultz. Thank you, Mr. Chairman. 

You know, Mr. Chairman, I note that it is not surprising, given 
the Republican leadership when they ran this institution and given 
their total abdication of our constitutional role of oversight and ex- 
ercising our constitutional right on the system of checks and bal- 
ances in that oversight, that while President Clinton was in office, 
the Judiciary Committee did not have any hearings on signing 
statements or ask the Administration at the time why they were 
exceeding their authority. And I think it is important to note, as 
former Congressman Edwards pointed out, that this is not a par- 
tisan issue. 

I would take as much issue with President Clinton’s signing 
statements as I do with President Bush’s, and I think that to a per- 
son on this Committee that has concern over it that that would be 
the case. 

My question for Mr. Elwood is, I am one of the non-attorneys of 
the Committee, and sometimes — although I generally understand 
what goes on in our proceedings, I think the general public some- 
times, you know, feels like we are speaking in the clouds, so I want 
to bring it underneath the clouds for a second and speak about a 
particular signing statement that maybe is less esoteric, but no less 
dire in terms of comparing it to the PATRIOT Act, but the one that 
related to the Homeland Security Appropriations Act of 2007. 

Section 503(c)(2) was a provision that dealt with the issue of 
qualifications of the EEMA Administrator, and if you will recall, 
the EEMA Administrator during Hurricane Katrina was Secretary 
Brown, and if you will recall, his prior experience was being the 
head of the Arabian Horse Association, and there was some signifi- 
cant concern about his qualifications, and they were generally 
going forward about the qualifications of the EEMA Administrator, 
of what the EEMA Secretary’s should be, and also the reporting 
and a lot of the other issues. 

But in that section of the bill. Congress included a provision that 
required the President to adhere to certain qualifications in the in- 
dividual who was being considered for that post. When that law 
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passed, the relevant section of the signing statement that the 
President issued said as follows: 

“Section 503(c) of the Homeland Security Act of 2002, as amend- 
ed by Section 611 of the act, provides for the employment and cer- 
tain duties as the Administrator of the Federal Emergency Man- 
agement Agency. 

“Section 503(c)(2) vests in the President authority to appoint the 
Administrator by and with the advice and consent to the Senate, 
but purports to limit the qualifications of the pool of persons from 
whom the President may select the appointee in a manner that 
rules out a large portion of those persons best qualified by experi- 
ence and knowledge to fill the office.” 

He goes on to say, “The executive branch shall construe — ” not 
may construe, might necessarily construe, but “shall construe. . . 
Section 503(c)(2) in a manner consistent with the appointment 
clause of the Constitution.” 

Now, if you review that section of the law, that is not what Con- 
gress instructed the President to do, and I am wondering why it 
would be in the President’s authority to just decide to differently 
implement — not interpret, but differently implement — Congress’ di- 
rect instructions as to the qualifications of the FEMA Adminis- 
trator henceforth, after the passage of that law. 

Mr. Elwood. Two points. 

First of all, whenever the President is implementing the law, he 
must first interpret it, and when he interprets it, he must interpret 
it in light of the Constitution. And all three branches have to do 
that. 

Ms. Wasserman Schultz. Mr. Elwood, I know you have repeat- 
edly said that, but that is not the President’s role. That is the judi- 
cial branch’s role. It is the President’s job to implement the words 
in the law as Congress has passed them, and if he does not a^ee — 
or she, hopefully, one day — does not agree with the words in the 
law, then it is his responsibility to veto them, as Mr. Edwards has 
said. 

Mr. Elwood. I would disagree with you. 

It is the long-held position of the executive branch — and the Su- 
preme Court has indicated in Myers v. United States where they 
upheld the President’s ability to not abide by the Tenure of Office 
Act there, which was another restriction on the President’s removal 
power, not appointment. But it held there that the President 
could — despite a law saying that he could not — remove people in 
his Cabinet without Senate approval, the Court held that that was 
unconstitutional; and not one of the nine members of the Court 
said that the President was at fault for not enforcing that. 

Ms. Wasserman Schulz. That deals with tenure in office. That 
doesn’t deal with the qualifications. Congress does have the right 
to specifically determine the qualifications OF an individual the 
President is considering. We can constrain the President in that re- 
gard. Do you disagree? Then you can go to court. 

Mr. Elwood. There are limits on what the Congress can do in 
that regard. There is another school of thought that just as people 
have been saying the only thing the Constitution says, it says you 
can only veto or sign it, those are your only choices, but similarly, 
some people interpret the Constitution to say that because the Sen- 
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ate can confirm or deny confirmation to a person that that is the 
only role for Congress in determining the qualifications of a person. 
There is a body of law that says Congress can set qualifications, 
but it can’t set so many qualifications that it limits the President’s 
ability to appoint essentially someone of his choosing. 

Now, finally, I do want to note the President continues to apply 
the law as written. I will note that R. David Paulison, the person 
who was appointed, was somebody who oversatisfied the conditions. 
He has 30 years in law enforcement. 

Ms. Wasserman Schulz. Let me just interrupt you there. He is 
a constituent of mine. He lives in my district. He lives down the 
street from me. So I am fully aware of his qualifications and fully 
support him, and I am glad to see he is heading up the Federal 
Emergency Management Agency. 

That is not my point. My point is that the President in this in- 
stance may not have decided to go with someone outside of Con- 
gress’ instruction, but it was inappropriate for him to indicate in 
his signing statement that he could have. 

Mr. Conyers. The gentlelady’s time has expired. 

Ms. Wasserman Schulz. Thank you, Mr. Chairman. 

Mr. Conyers. I recognize our final Member for the day, Mr. 
Ellison of Minnesota. 

Mr. Ellison. Thank you, Mr. Chairman. One of the advantages 
of being last is you get to hear everything that has gone on before. 
So I would like to just ask this question. 

It appears to me that as we have listened to the testifiers, and 
thank you very much for your testimony, that signing statements 
at worst, from the perspective of at least Mr. Rosenkranz, are just 
basically the opinion of the President and don’t have the effect of 
law, and then on the other side may have the effect of law, but we 
don’t really know. 

So my question is this: Why don’t we just get rid of signing state- 
ments? What is the real value of signing statements? Why do we 
need them, if they are really no more than I guess a flourish, as 
Professor Tribe said? Mr. Rosenkranz, could you address that? 

Mr. Rosenkranz. Again, I think that presidential signing state- 
ments can serve an important function, which is, again, to instruct 
the executive branch in the President’s interpretation of the law. 

I just want to comment on the characterization of a moment ago. 
It is simply not the case that the President’s job does not include 
interpretation of the law. 

Mr. Ellison. Excuse me, sir, did I ask you that? I don’t believe 
that was my question, was it? 

Mr. Rosenkranz. No, sir. 

Mr. Ellison. Was that the question? Are you addressing my 
question? 

Mr. Rosenkranz. I am trying to address your question, yes, sir. 

Mr. Ellison. Please continue then. 

Mr. Rosenkranz. The President — an important function of the 
President in executing law, he is interpreting it, and therefore in- 
structing the executive branch in his interpretation of it. 

Mr. Ellison. So, in other words, in your view, does the signing 
statement actually in any way alter or modify the statute as passed 
by Congress? 
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Mr. Rosenkranz. No, it does not. 

Mr. Ellison. So if it does not change what Congress has done, 
why can’t the President simply issue a press release or hold a press 
conference on his view on what Congress passed? 

Mr. Rosenkranz. He could do that. 

Mr. Ellison. And in that case, we wouldn’t have to worry about 
whether or not the signing statement has changed the law that 
Congress has passed? Would you agree? 

Mr. Rosenkranz. Well, we would then be having a hearing about 
press releases, I guess. 

Mr. Ellison. Maybe not. We don’t really have hearings about 
press conferences, not to my knowledge. But in that case, we at 
least would not have to worry about whether or not the President 
was executing the law as passed by Congress. Is that right? 

Mr. Rosenkranz. In a presidential signing statement or in a 
press release, the President may express his view about what a 
statute means and the executive branch is duty bound to follow the 
President’s interpretation of the law, whether expressed in a sign- 
ing statement or a press release or anything else. 

Mr. Ellison. Mr. Elwood, why do we need to have signing state- 
ments if they simply are an expression of an opinion and don’t real- 
ly change the law as passed by Congress? 

Mr. Elwood. They are an expression, as Professor Rosenkranz 
indicated, they are an expression of the President to the people in 
the executive branch of how the law will be administered. Several 
Presidents in addition have used it to conduct sort of a dialogue 
with Congress. I suppose that could be done through a press re- 
lease as well. 

Mr. Ellison. I was going to say, the President has a lot of ways 
to carry on a dialogue with Congress, including having the Com- 
mittee chairs come to his office to talk about the law. 

I believe you made the point that there is no case in which the 
President has refused to carry out the statute. It is simply an ex- 
pression of opinion. So in that case, Mr. Edwards, would you care 
to comment on why simply eliminating signing statements would 
not be a good idea? 

Mr. Edwards. Congressman, it doesn’t matter to me whether we 
have signing statements or don’t have signing statements. What 
matters to me is whether or not a President can declare, can as- 
sert, that he does not have to comply with an act of Congress that 
has been signed into law by himself. 

I must say, I have got to say this, Mr. Chairman, it sounds to 
me like I walked in accidentally to a meeting of the national com- 
mittees and am shocked by the number of Members of this Com- 
mittee who can’t get beyond their party affiliation. 

I was a foreign policy adviser to President Bush’s campaign. I 
worked for President Bush. I supported him and I voted for him. 
This is not party, this is Constitution, and the Constitution is more 
important than whether or not we are defending a President of our 
party. I am really bothered by the tone that I have heard today. 

Mr. Conyers. I would like to advise the gentleman — I will give 
you the last question. You waited the longest. 

Mr. Ellison. I was simply going to direct a question to Mr. Ed- 
wards again. You know, again, as has been pointed out clearly. 
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President Clinton has used these signing statements, other Presi- 
dents have used them in the past. There is a veto which is avail- 
able which is well within the constitutional structure. 

Would Americans not be better served if we simply eliminated 
these signing statements and therefore we would have a much 
more straight up and down, clearer delineation of constitutional 
roles? What is your screw on that? 

Mr. Edwards. I don’t think the President should be muzzled. 
The President should certainly have the right to express his opin- 
ion any way he wants. The Constitution provides him that oppor- 
tunity through a veto, which then allows the Congress to override 
it. 

The problem with the signing statements serving as instruction 
about whether we will comply or not means that the Congress does 
not have the final say and the President has the final say as to 
what is constitutional, in which case the whole structure of the 
Constitution has just been undermined for the sake of party unity. 

Mr. Conyers. On behalf of all of the Members of the Judiciary 
Committee, we are deeply indebted to you, the witnesses, Ms. 
Mathis, Mr. Elwood, Mickey Edwards, Professor Rosenkranz, for 
your dedication and your contribution. We deeply appreciate it. 

Without objection, the hearing record will be open for a period 
of 1 week to allow additional materials to be submitted for the 
record, including Members’ opening statements, and written ques- 
tions for our witnesses, which we will ask them to answer promptly 
so they can be included in part of the record. 

Additionally, I ask unanimous consent to submit all 148 copies 
of the President President Bush’s signing statements into the 
record. 

This is the beginning of our oversight efforts. I look forward to 
the continued cooperation 

Mr. Gohmert. Mr. Chairman, reserving the right to object? 

Mr. Conyers. Yes? 

Mr. Gohmert. Could I also ask unanimous consent that we could 
submit all of the signing statements by President Clinton to show 
that bipartisanship that former Congressman Edwards was talking 
about? 

Mr. Conyers. We would be delighted. If you get those up and 
submit them for the record, we will include them as well. 

Mr. Gohmert. I knew you would be that fair. Thank you. 

Mr. Conyers. They will be an important part of the record. 

[Note: Due to the large number of pages of the signing state- 
ments of Presidents Bush and Clinton, these documents are not 
printed in this hearing record, but a copy of these statements has 
been retained in the official Committee hearing file. These docu- 
ments are also available at http://www.presidency.ucsb.edu/ 
signingstatements.php.] 

Mr. Conyers. Ladies and gentlemen, we have had a long day, 
but I think it is an important day, and I think this is a highly ap- 
propriate subject for our oversight hearings to begin in the llOth 
Congress. The Committee stands adjourned. 

[Whereupon, at 2:45 p.m., the Committee was adjourned.] 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable Sheila Jackson Lee, a Representative 
IN Congress from the State of Texas 

Mr. Chairman, I move to strike the last word. I thank the Chairman and the 
Ranking Member and I welcome each of the witnesses comprising this most distin- 
guished panel. I am very much looking forward to their testimony and the oppor- 
tunity to engage in serious discussion on a most serious subject. 

Might I also take this opportunity to congratulate you, Mr. Chairman, on your as- 
suming the gavel of this august committee. You have led our side with grace, wis- 
dom, and good cheer for many years now and I am delighted to know that the full 
committee will now be benefiting from your boundless energy, seriousness of pur- 
pose, and unshakeable commitment to justice. 

Judging by the subject chosen for the very first hearing that you have presided 
over as Chairman, you are living up to expectations. Those of us on this side of the 
dais know you as person who never takes his eyes off the prize, who always see the 
big picture, who recognizes what is important where others only see what may be 
unusual. 

Such is the case with presidential signing statements. To some, the topic may 
seem abstract or esoteric or arcane. But you and I and most members of this Com- 
mittee understand that what has been going on in this Administration for the past 
six years regarding the misuse and abuse of signing statements poses, as the Amer- 
ican Bar Association’s Task Force on Signing Statements has observed, “a real 
threat to our system of checks and balances and the rule of law.” 

It is for this reason that in the last Congress I introduced H.R. 5684, the “Con- 
gressional Lawmaking Authority Protection Act” or CLAP Act of 2006, which (1) 
prohibited the expenditure of appropriated funds to distribute, disseminate, or pub- 
lish presidential signing statements that contradict or are inconsistent with the leg- 
islative intent of the Congress in enacting the laws; and (2) bars consideration of 
any signing statement by any court, administrative agency, or quasi-judicial body 
when construing or applying any law enacted by Congress. I am proud to say that 
the Chairman was one of the original co-sponsors of my bill. 

I have reintroduced this legislation in substantially the same form in the 110th 
Congress, except that the new bill, H.R. 264, makes clear that the limitations of the 
law do not apply to presidential signing statements that are not inconsistent with 
the congressional intent. This is not a hard test to administer. Like the late Justice 
Potter Stewart said about obscenity: “it may be hard to define, but you know it when 
you see it!” 

As an aside Mr. Chairman, might I say this to those who would question whether 
the Confess has the power to ban the use of appropriated funds to publish or dis- 
tribute signing statements: regardless of whether it is wise to do so, if no one seri- 
ously can question Congress’ constitutional authority to terminate a president’s use 
of appropriated funds to wage military operations, a fortiori. Congress has the con- 
stitutional authority to withhold from the president funds needed to distribute a 
signing statement that undermines the separation of powers! 

Let me state clearly and for the record my concern with the abuse and misuse 
of presidential signing statements, especially by the current president. 

Presidential signing statements seek to alter Congress’ primacy in the legislative 
process by giving the President’s intention in signing the bill equal or greater stand- 
ing to Congress’ intention in enacting it. This would be a radical, indeed revolu- 
tionary, change to our system of separated powers and checks and balances. 

Bill signing statements eliminate the need for a president ever to exercise the 
veto since he could just reinterpret the bill he signs so as to make it unobjectionable 
to him. Such actions deprive Congress of the chance to consider the president’s ob- 
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jections, override his veto, and in the process make it clear that the president’s posi- 
tion is rejected by an overwhelming majority of the people’s representatives. Since 
few presidents wish to suffer a humiliation so complete and public they have strong 
incentive to work closely with the Congress and are amenable to negotiation and 
compromise. This is precisely the type of competitive cooperation the Constitution 
contemplates and which bill signing statements threaten! 

Although presidents have used signing statements since the Monroe Administra- 
tion, they really came to prominence during the administration of Ronald Reagan, 
who issued 276 signing statements, 71 of which (26%) questioned the constitu- 
tionality of a statutory provision. The Reagan Administration’s goal, as articulated 
by then-Office of Legal Counsel lawyer, now Associate Justice Samuel Alito, was to 
establish the signing statement as part of a statute’s legislative history which courts 
would use in interpretation. This met with limited success because while the Court 
referenced signing statements in two major cases, there is no indication that it ac- 
corded them any weight. 

President George H.W. Bush issued 214 signing statements during his single 4- 
year term raising 146 constitutional objections. President Bill Clinton issued 391 
but raised only 105 constitutional objections. Thus, out of a total of 881 signing 
statements, 322 constitutional objections were raised to the bills signed by Presi- 
dents Reagan, the first Bush, and Clinton during the twenty (20) year span from 
1981-2001. 

The record of the Bush Administration is dramatically different and confirms our 
worst fears. In less than six years, the current occupant of the White House issued 
more than 125 signing statements, raising more than 800 constitutional objections 
by himself. As the ABA Task Force put it: 

From the inception of the Republic until 2000, Presidents produced signing state- 
ments containing fewer than 600 challenges to the bills they signed. According to 
the most recent update, in his one and a half terms so far. President George W. 
Bush (Bush II) has produced more than 800. 

Mr. Chairman, according to Professor Christopher Kelley, an expert on presi- 
dential signing statements, as of January 12, 2007, President Bush has issued 150 
signing statements challenging 1,149 provisions of law. 

Not coincidentally. President Bush’s signing statements have challenged the con- 
stitutionality of extremely high-profile laws such as the reporting provisions under 
the USA PATRIOT Act of 2005, and the McCain Amendment prohibiting torture. 
The president’s statements have essentially asserted that President Bush does not 
believe that he is bound by key provisions of the legislation. They seek to further 
a broad view of executive power and President Bush’s view of the “unitary execu- 
tive,” pursuant to which all the powers lodged in the Executive and administrative 
agencies by Congress is somehow automatically and constitutionally vested in the 
President himself. 

In general. President Bush’s signing statements do not contain specific refusals 
to enforce provisions or analysis of specific legal objections, but instead are broad 
and conclusory assertions that the president will enforce a particular law or provi- 
sion consistent with his constitutional authority, making their true intentions and 
scope unclear and rendering them difficult to challenge. 

What makes President Bush’s use of presidential signing statements doubly prob- 
lematic is his demonstrated and documented reluctance to raise his constitutional 
objections in a veto message to Congress, as contemplated by the Constitution. In- 
deed, to date, more than half-way through his second term. President Bush has only 
vetoed a single bill (embryonic stem cell), notwithstanding the more than 1,000 con- 
stitutional objections he has raised during this same period of time. 

It seems obvious to intelligent observers that the president is tr3dng to game the 
system and frustrate the system of checks and balances so carefully crafted by the 
Framers. Rather than risk a showdown with the Congress over some claimed con- 
stitutional right he thinks he possesses but cannot articulate or defend in the light 
of day. President Bush simply signs the law as if he accepts its constitutional valid- 
ity and then when no one but Vice-President Cheney is watching issues a signing 
statement saying he will comply with the law only to the extent he feels legally 
bound to do so, which of course, he doesn’t. 

This sort of presidential shenanigan would embarrass and anger the Founding 
Fathers. Embarrass them because the action is cowardly, which was hardly to be 
expected of the Chief Executive of the United States. It would anger them because 
it makes a mockery of the system of checks and balances they so carefully crafted. 

So thank you again, Mr. Chairman, for convening this timely and important hear- 
ing. I am looking forward to hearing from the witnesses and considering their re- 
sponses to the subcommittee’s questions. 

Thank you. I yield the balance of my time. 
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Prepared Statement of the Honorable Linda T. Sanchez, a Representative in 
Congress from the State of California 

Thank you Chairman Conyers and Ranking Member Smith for holding today’s 
hearing on this extremely important issue. I also thank the distinguished witnesses 
who have agreed to testify here today. 

In addition to creating new laws, Congress has a responsibility to monitor how 
those laws are being executed. The Framers of the U.S. Constitution were very care- 
ful to develop a system of checks and balances and Congress must ensure that that 
system is not circumvented. 

The Constitution is clear in assigning to Congress the power to write the laws and 
to the President a duty “to take care that the laws be faithfully executed.” Accord- 
ingly, the President has the constitutional authority to veto a bill in its entirety or 
sign it into law. 

By repeatedly declaring that he does not need to execute a law, or parts of a law, 
he believes is unconstitutional, the President is usurping the roles of both the Legis- 
lature and the Judiciary. 

Congress spends a substantial amount of time negotiating and deliberating legis- 
lation before it arrives on the President’s desk. For the President to then pick and 
choose which parts of a bill he would like to enforce is just another way for this 
Administration to make unilateral decisions that dramatically affect the American 
people. 

The President’s signing statement on H.R. 6407, the “Postal Accountability and 
Enhancement Act” is a perfect example of this. There he used such broad language 
that it could be interpreted to allow citizens’ mail to be opened without a warrant. 

Additionally, I do not believe that the practice of selectively picking and choosing 
which parts of a bill will actually be enforced as law is substantially different from 
a line item veto, which the Supreme Court has squarely held unconstitutional in 
Clinton v. City of New York. 

This President’s use of signing statements seems to demonstrate that the Admin- 
istration believes that the executive branch is superior to the other branches of gov- 
ernment, rather than co-equal. 

I applaud the American Bar Association for establishing the bi-partisan task force 
on Presidential Signing Statements, and I hope this hearing will draw even more 
attention this very important issue. 

Thank you, Mr. Chairman. 


Prepared Statement of the Honorable Steve Cohen, a Representative in 
Congress from the State of Tennessee 

The constitutional separation of powers acts as the first line of defense for our 
liberty. President Bush’s abusive use of signing statements to suggest that he would 
not enforce or comply with duly enacted laws passed by Congress is an affront to 
this principle. Today’s oversight hearing is a long overdue step in confronting just 
one of the President’s arrogant and egregious attempts to undermine the constitu- 
tionally mandated balance of power among the branches of government. 


Prepared Statement of the Honorable Luis V. Gutierrez, a Representative 
IN Congress from the State of Illinois 

Mr. Chairman, I thank you for holding this important hearing to examine the use 
of presidential signing statements by the Bush Administration. This hearing dem- 
onstrates your leadership and commitment to fulfilling our crucial oversight respon- 
sibilities. 

I also want to thank the witnesses today for being here and adding to this impor- 
tant debate. I am pleased that we have invited both administration officials, as well 
as legal and constitutional experts to examine this important issue. 

Today, we are faced with an ever-increasing amount of signing statements that 
question the constitutionality of duly enacted laws or statutes therein. President 
Bush has often used the practice of signing statements to challenge laws he has 
signed by declaring he will only enforce them in a manner that concurs with his 
interpretation of the constitution and his vision of the so-called unitary executive 
branch. 

As many of our witnesses have shared in their written testimony, these signing 
statements pose a grave threat to the separation of powers among the three 
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branches of government. They endanger the legislative branch’s constitutionally 
granted power to write laws. For example, in his signing statements accompan3dng 
the PATRIOT Act and legislation on the treatment of detainees or the ability of the 
federal government to open our mail, the President has time and again sought to 
expand the Administration’s power under the guise of fighting the War on Terror. 

Today, we have the opportunity to further explore whether this is a practice in 
which Congress needs to intervene. I look forward to my colleagues’ questions and 
again thank the panelists for being here. 
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Response to Post-Hearing Questions from John P. Elwood, Deputy Assistant 
Attorney General, Office of Legal Counsel, United States Department of 
Justice i 



U.S, Department of Justice 
Office of Legislative Affairs 


Office of Ihe Assistant Attorney (ieneral Washington, D.C. 20530 

May 18, 200/ 


The Honorable John Conyers, Jr. 

Chairman 

Committee on Judiciary 

United States House of Representatives 

Washington, D.C. 20510 

Dear Mr. Chairman,: 

Please find enclosed responses to questions arising from the January 31, 2007, 
appearance before the Committee of Deputy Assistant Attorney General John Elwood at 
the hearing entitled “Presidential Signing Statements Under the Bush Administration/’ 

/-\s Deputy Assistant Attorney General Elwood testified at the Committee’s 
January hearing, President Bush’s use of signing statements is entirely lawful and 
appropriate. Every President since Franklin Roosevelt has issued such signing 
statements, which have been in use since the early days of the Republic. Far from being 
a tlireat to checks and balances, they are an essential part of a respectful constitutional 
dialogue among co-equal branches of government, ihresidenls traditionally have used 
them to provide guidance to Executive Branch employees about new laws they must 
implement, and to communicate the President’s constitutional views to members of 
Congress and to the public. While signing statements often seek to preserv^e the 
Executive’s role in our system of checks and balances, the more description of 
constitutional concerns about a provision does not imply that the law will not be enforced 
as written. The legislative process, and indeed, government as a whole would suffer if 
the President withheld his views about constitutional constraints until the moment of 
enforcement, or if his only option to express those views were to veto needed legislation 
reflecting months or years of work because of sometimes minor, redressable issues. 
President Bush’s signing statements are in keeping with tradition. As the Congressional 
Research Service concluded, “It is important to note that the siibstimce of [President 
Bush’s] signing statements do not appear to differ substantively from those issued by 
either Presidents Reagan or Clinton,” and the number of constitutional signing statements 
the President has issued is comparable to every President in a generation. 


^The letters and reports referenced in Mr. Elwood’s responses have been retained in the offi- 
cial Committee hearing file but because of the volume of the information, they are not being 
inserted in the printed hearing record. 
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The Honorable John Conyers, Jr. 
Page 2 


We hope that this information is of assistance to the Committee. The Office of 
Management and Budget has advised us that from the perspective of the Administration’s 
program, there is no objection to submission of this letter. 


Sincerely. 

fiXA ^ 

Richard A. Hcitling 

Principal Deputy Assistant Attorney General 


Enclosure 

cc: The Honorable I.aniar Smith 

Ranking Minority Member 



1. What are the remedies available to the legislative branch when the President 
aiiiiOHBces that he Intends to violate the law? 

To begin with, a constilulionai signing statement is not an announcement that the 
President '‘intends to violate the law.” Presidents have long used constitutional signing 
statements to provide guidance to Executive Branch employees about new laws they must 
implement, and to communicate the President’s constitutional views to members of 
Congress and to the public. But the mere issuance of a signing statement with respect to 
a newly enacted statute does not indicate that the President will not implement it as 
written. 


We therefore understand your question to ask what steps may be available to 
Congress if the President publicly declines to enforce a statute on the ground that it is 
unconstimtional. Of course, before taking such a course of action, the President would 
give deference to the fad that Congress passed the statute and that Congress believed it 
was enacting constitutional legislation, and the President w'ould construe provisions to 
avoid constitutional problems wherever possible. Where a President deteiTnines that a 
statute contlicts with the Constitution, however, declining to enforce the statute does not 
”vioiate[] the law,” but simply recognizes that the Constitution is the “supreme Law of 
the land,” U.S. Const, art. VI, and is controlling notwithstanding a contraiy statute. 
Presidential Authority to Decline to Execute Unconstitutional Statutes, IS Op. 0.1 
199, 200 (1994) (opinion of Assistant Attorney General Walter Deliinger) {'Dellinger 
Opinion”) (“[T|he President is required to act in accordance with the laws including tlie 
Constitution, w'iiicii takes precedence over other rorins of law.”). As 'j'homas Jefferson 
observed, “the executive, believing the law to be unconstitutional, [is] bound to remit the 
execution of it; because that power has been confided to lu'm by the Constitution.” 8 
Writings of Thomas Jefferson 310 (1897). That proposition is supported by “■consistent 
and substantial executive practice.” Dellinger Opinion, 18 Op. O.L.C. at 199 (“Opinions 
dating to at least 1860 assert the PresklenPs authority to decline to effectuate enactments 
that the President views as unconstitutional.”); The Attorney General’s Duty to Defend 
and Enforce Constitutionally Objectionable Legislation, 4A Op. O.L.C. 50, 59 (1980) 
(letter from President Carter’s Attorney General, Benjamin R. Civiletti, to the Chairman 
of the Senate Subcommittee on Limitations Of Contracted and Delegated Authority) 

(“the President’s constitutional duty does not require him to execute unconstitutional 
statutes”). After a thorough surwey of the law, Assistant Attorney General Dellinger 
stated early during the Clinton Administration that he believed it to be “uncontroversial” 
that “there are circumstances in which the President may appropriately decline to enforce 
a statute that he views as unconstitutional.” Dellinger Opinion. 18 Op. O.L.C. at 199 
(citing “significant judicial approval of this proposition,” including several Suy-ireme 
Court opinions). 

Past Presidents — including, among others, Presidents Wilson, Eisenhower, and 
Carter — have publicly declined to enforce statutes, and upon signing one bill, President 
Clinton specifically directed that the “Attorney General will decline to defend this 
provision.” Statement on Signing the National Defense Authorization Act for Fiscal Year 
1996, 32 Weekly Comp. Pres. Doc. 260, 261 (Feb. 10, 1996). The resulting interactions 
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between the Congress and the ExccLitivc Branch provide valuable guidance and 
precedents on how each Branch can perform its constitutional functions if the President 
believes that enforcing a particular statute would violate the Constitution. 

A President’s determination not to enforce a statute may be challenged in court if 
it presents a ‘‘case or controversy” within the meaning of Article III of the Constitution 
and is otherwise justiciable. Where the constitutionality of a statute is in dispute, courts 
traditionally have pcmiitted “an attorney to appear on behalf of Congress, amicus curiae, 
1.0 defend the statute.” Dellinger Opinion, 18 Op. O.L.C. at 210 (collecting examples, 
including United States v. Lovett., 328 U.S. 303 (1946), ‘dnd KLorrison v. Olson, 487 U.S. 
654 (1988), in which the Executive Branch “left [thej defense [of a statute] to the Senate 
Counsel, as amicus curiae, a.nd the independent counsel herself”), Cf. generally 28 
(J.S.C. § 530D(b)(2) (providing that when the Department of .Justice declines to defend 
tlie constitutionality of a statute in a judicial proceeding, it will notify Congress “witliin 
such time as will reasonably enable the House of Representatives and the Senate to take 
action, separately or jointly, to interv'ene in timely fashion in the proceeding”). 

Assi.stant Attorney General Dellinger observed that “fs]ome legislative 
encroachments on executive authority . . . will not be justiciable or are for other reasons 
unlikely to be resolved in court.” Dellinger Opinion, 18 Op. O.L.C. at 201. In such 
circumstances. Congress may have several options il’it disagrees with Ihe PresideiiPs 
actions. I'hese include Congress’s ability to control spending and its ability to pass new 
legislation that addresses the constitutional deficiency of the original legislation. Cf. 
Bowsherv Synar, 478 U.S. 714, 733-34 (1986) (“[0]nce Congress makes its choice in 
enacting legislation, its participation ends. Congress can thereafter control the execution 
of its enactment indirectly — by passing new legislation.”). 'These and other options 
provide ample room for both Congress and the President to perform their constitutional 
roles. 

2, Please provide each notice the Attorney General has submitted to Congress, 
pursuant to 28 U.SX7 530D, since January 20, 2001. Please provide any other 
reports, guidance, rules [or] memoranda the administration has prepared 
coFicerjiiiig the application of 28 U.S.C. 530D. 

President Bush signed the 2 1 si Century Department of Justice Appropriations 
Authorization Act, which contained 28 U.S.C. § 53()D, on November 2, 2002. We have 
attached copies of each of the Department's section 530D notices that have been 
submitted to Congress that we have located. In addition, we are seeking to obtain copies 
of the following letters that were transmitted to Congress pursuant to section 530D: 

® In Tennessee Student Assistance Carp. v. Hood, No. 02-1606, the Supreme Court 
granted certiorari in a case presenting the question whether 1 1 U.S.C. § 1 06 
violated the Eleventh Amendment of the Constitution. In a letter dated 
November 26, 2003, the Solicitor General notified Congress that he had decided 
against intervening in that case to defend the challenged provision, on the ground 
that no valid basis existed under the Court’s precedents on which the provision 
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could legitimately be defended. The Court ultimately did not reach the question 
in Hood necause it concluded that the facts of that case did not implicate the 
State's Eleventh Amendment immunity. See Tennessee Student Assistance Corp 
V. Hood, 541 U,S. 440 (2004). 

® In Free Speech Coalition v. Gonzales, 406 F. Supp. 2d 1 196 (D. Colo. 2005), the 
district court largely declined to enjoin a federal record-keeping statute (18 U.S.C. 
§ 2257) and implementing regulations requiring the producers of sexually explicit 
material to keep records showing that depicted sexual performers arc adults. The 
court, however, preliminarily enjoined a particular regulatoiy provision, 28 C.F.R. 
§ 75.2(a)(1), requiring producers to keep a copy of the depictions of live Internet 
“chat rooms,” reasoning that such a requirement would likely be unduly 
burdensome in ligli.t of applicable First Amendment considerations. The Solicitor 
General notified Congress of his determination not to appeal the adverse portion 
of the district court’s ruling. Note that ailer the decision of the district court, 
Congress amended the law in the Adam Walsh Child Protectiion and Safety Act of 
2006, Pub. L. 109-248, tit. v, and the Department is preparing a proposed revision 
to the regulation to reflect the amendments made to the statute. 

® 42 U.S.C.. § 1401 1(b), which was enacted as part of the Violence Against Women 

Act (“VAWA”), slates that a vicliin of a sexual assault that was prosecuted in 
state comt may apply to a federal court for an order requiring the criminal 
defendant to undergo a test for .UIV infection. In [n re Jane Doe, 02-Misc.-16S 
(E.D. N.Y), the victim of an alleged sexual as.sault sought an order under section 
1401 1 requiring the criminal defendant to be testexl for HIV infection. In light of 
United States v. Lopez, 5 14 U.S. 549 (1995), and United States v. Morrison, 529 
U.S. 598 (2000) (holding that Congress lacked authority under the Commerce 
Clause to enact another provision of VAWA, 42 U.S.C. § 13981, that provided a 
federal civil remedy for victims of gender-motivated violence), the Solicitor 
General submitted a letter to Congress notifying it ofiiis decision not to intervene 
to defend the provision. 

Each of those letters was transmitted to the majority leader and nhnority leader of the 
Senate; the Speaker, majority leader, and minority leader of the House of 
Representatives; the Chainnan and ranking minority member of the Committee on the 
Judiciary of the House of Representatives, the Chairman and ranking minority member of 
the Committee on the Judiciaiy' of the Senate; and the Senate Legal Counsel and the 
General Counsel of the House of Representatives. 

in addition, we have attached copies of letters the Solicitor General sent to 
Congress during this Administration, but before the enactment of section 530D, 
providing notice of intent nut to appeal, or not to seek certiorari to review, a decision 
finding a federal statute unconstitutional, or declining to intervene in a case challenging 
the constitutionality of a federal statute, even if that decision did not reflect a belief in a 
statute’s constitutional infirmity. 
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We understand your question regarding guidance about section 530D to involve 
interagency guidance rather than confidential internal Department analyses of the 
requirements of the provision. Upon signing the 21st Century Department of Justice 
Appropriations Authorization y\ct, President Bush issued the follovvhng statement: 

The executive branch shall constme section 530D of title 28, and related 
provisions in section 202 of the Act, in a manner consistent with the 
constitutional authorities of the President to supendse the unitary 
executive branch and to withhold information the disclosure of which 
could impair foreign relations, the national security, the deliberative 
processes of the Executive, or the perfonnance of the Executive’s 
constitutional duties. To implement seclion 2()2(b)(3) of the Act, the 
Attorney General, on my behalf, shall advise the heads of executive 
agencies of the enactment of section 202 and of this direction concerning 
construction of that section and section 53UD of title 28. 

Statement on Signing the 2 1st Centwy Department of Justice Appropriations 
Authorization Act, 38 Weekly Comp. Pres. Doc. 1971, 1971 (Nov. 2, 2002), 
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Response to Post-Hearing Questions from the Honorable Mickey Edwards, 
FORMER Member of Congress from the State of Oklahoma, Aspen Institute 


Mickey Edwards 

Answer to the Written Question Submitted for the Record 


Question: What are the remedies available to the legislative branch when 
the President announces that he intends to violate the law? 

Answer: There are several possible responses. 

Qne is the simple threat, or act, of retaliation through the appropriations 
process - to make clear to the Executive that failure to comply with the law 
will result in the Congress using its power of the purse to significantly 
reduce funding for those agencies of the government (including the White 
House) guilty of non-compliance. 

A second possible response flows from the the hearing and subpoena 
powers of the Congress. It is within the authority of the Legislative Branch 
to compel both oral and written testimony regarding compliance or non- 
compliance with federal law. Failure to respond to a congressional 
subpoena opens the further possibility of citation for contempt of Congress. 

A third response is to enact legislation granting to the Congress the 
“standing” to bring suit against the Executive in federal court for failure to 
comply with law enacted consequent to statute. In this regard, the 
Congress may also wish to address the question of what constitutes a 
“case” or “controversy” sufficient to prompt judicial intervention. While a 
“case” might require finding a plaintiff personally and substantially 
negatively affected by Executive non-compliance with the law, it certainly 
seems feasible to designate such non-compliance, and the resulting stand- 
off between the Legislature and the Executive, as sufficient “controversy” to 
require judicial involvement. 

A fourth possible response is impeachment of the President for wilfull and 
repeated violation of federal law. 

All of these responses require the Congress to stand up forcefully not for 
itself but for the United States Constitution, which every member of 
Congress has sworn to uphold and defend. To fail to do so - to permit the 
laws the Congress enacts, on behalf of the people and in compliance with 
the Constitution, to be ignored or disobeyed - is a violation of each 
legislator’s duty and subjects the Congress, rightly, to charges of 
nonfeasance. 
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Response to Post-Heaeing Questions from Karen J. Mathis, President, 
American Bar Association 


Kart^n J. Mathis 
Pirnidon! 


MM 


Defensispg liberty 


AMERICAN BAR ASSOCIATION 


•521 North ClnrK SfrocT 
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March 9. 2007 

The Honorable John Conyers 
Chairaian 

Committee on the Judiciary 
U.S. House of Representatives 
Washington. DC 20515 

Dear Chairman Conyers: 

Thank you for following up with me regarding my appearance before the U.S. House 
.Judicial^' Committee on January 31 , 2007. Jt w'as a privilege to present the views of the 
ABA at the hearing on presidential signing statements. 

This letter is in response to the supplemental 'wiitten question you posed: “What are the 
remedies available to the legislative branch when the President announces that he intends 
to violate the law?” As you know, the ABA expressly opposes the misuse of presidential 
signing statements that claim the authority or state the intent to disregard or decline to 
enforce all or part of a law the President has signed. In addition to expressing opposition 
to the misuse of presidential signing statements, the ABA adopted four practical 
recommendations that provide guidance to the federal government on how to respond to 
this potential problem. 

With regard to the remedies available for the legislative branch, the ABA urges Congress 
to enact legislation requiring the President promptly to submit to Congress an official 
copy of all signing statements he issues. The legislation should also require the executive 
branch to report to Congress the reasons and legal basis for the statement whenever a 
President states that he intends to decline to enforce all or part of a law he has signed. 
There currently is no such disclosure requirement in place with regard to notifying the 
legislative branch of the issuance of such statements. The ABA policy recommends that 
these reports be made available in a publicly accessible database. 

The ABA also urges Congress to enact legislation, to the extent constitutionally 
peimissible, enabling the President. Congress or other entities to seek judicial review 
when a President states his intent not to enforce a law'. Such legislation should confer 
standing on Congress as an institution or its agents in any instance in which the President 
uses a signing statement to claim the authority or state his intention to decline to enforce 
all or part of a law', or to interpret such a law' in a manner inconsistent w'ith the clear 
intent of Congress. 
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The standing element of the "case or controversy' requirement of Article TTT of the 
Constitution frequently frusti'ates any attempt to obtain judicial review of presidential 
claims of line-item veto authority. Congress cannot lessen the case or controversy 
threshold, but it can dismantle barriers above the constitutional floor. If such review were 
initiated by Congress, it could be argued that the “case or controversy” requirement is 
met because the concrete injury is the usurpation of the lawmaking powers of Congress 
by virtue of the provisions of the signing statement and the denial of the opportunity to 
ovenide a veto if the President believes a law is unconstitutional. Our recommendation 
contemplates that a President has the authority to initiate such judicial review. 

A court could order that the enacted law be fully enforced, since the President would 
have foregone the opportunity for a veto by signing the bill. Alternatively, it could issue 
a general declaratory judgment that the President may not use a signing statement in such 
a manner, and in the future must either enforce a bill which he signs into law or exercise 
his veto pow'er if he believes the bill is unconstitutional in whole or in part. It is likely 
that one case before the Supreme Court would settle the constitutionality of all future 
signing statements that announce a President’s intention not to enforce a provision of a 
law\ 


Throughout its deliberations, the ABA task force recognized that legislation providing for 
judicial review of signing statements would have to overcome constitutional and legal 
hurdles, and the ABA stands ready to work with Congress on these issues. We also 
recognize that such legislation could be rejected by the Supreme Court. How^ever, it 
w'ould still be w'onh the undertaking, since the current concerns regarding the use of 
presidential signing statements present critically important separation-of-powers issues. 

Finally, it is worth mentioning that the ABA task force deteiTnined that it was not within 
the scope of its mandate to address w'hat remedies Congress should employ in the event 
that the President continues on his present course and judicial review proves 
impracticable. How^ever, the AB.A does acknowledge that Congress is not without 
constitutional recourse, including the "power of the purse” to withhold appropriations. 

Thank you again for you continued leadership regarding consideration of these difficult 
issues. If you have further questions, please ask your staff to contact Kerry Lawrence, 
our legislative counsel in Washington, at (202) 662-1766. 

Sincerely, 


Karen J. Mathis 
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Response to Post-Hearing Questions from Nicholas Quinn Rosenkranz, 
Associate Professor of Law, Georgetown University Law Cente 





Mai-ch 1 6, 2007 


The Honorable John Conyers, Jr. 

Chainnan, Committee on the iudician^ 

Liniicd States House of Representatives 
2138 Rayburn House Office Buildiug 
Washington, DC 20515 

Attn: Renala Strause 

Dear Mr. Chairman; 

Tlmnk you again for the opportunity to e?\prcss my views about ptesidenlial sigiiing 
statements at the judiciary Committee hejiring on. January’ 3i, 2007. I write to respond to 
the written foiiow-up question of the Committee, which you enclosed in your letter of 
Februaiy 16. The Committee asked; “What are the remedies available to the Icgisktivc 
branch when the President announces that he intends to violate the law?‘'^ 

To begin with, it is essential to note that very few, if any, presidential signing staternenis 
“announce^ that [the President] intends to violate the law.”^ To the conixary, virtually ail 
signing statements issued by President Bush,^ inciudiog all the most coiitToversial ones,'^ 


* Ertek'-^nre to Letter ffo.m Rep, hhn Cofiyers. Jr.. Chairman, 11, Comm, oil tJie Jiidiciaiy, to author 
(Feb. J6, 2007) [hereinafter Rep, Conyers Letter]. 

-Jd. 

" Sec. e.g. Statement on Signing ihe Deficit Redtiction Act of 2005. 42 Wtr.xf.Y Co.vtp. Prhs. Doc, 
215, 2 i6 (Feb. 8, 2006) (“Ths executive brancii shai! ccwstrm such provisiotis in a manner consistent with 
the consEilutionai atuhority of the President to sitpeivise the unitary executive branch , . . (emphasis 
ad(3ed); Statetnem on Signing the 1 rafficking Victims Protection Reauthorization Act of 2005, 42 W'EHKLV 
COMT. Pres. Doc. 39, 39 (Jan. 10, 2006) CThe executive branch shall construe this reporting requiiement 
in a manner consistent with the President’s, constitutiona! authority' as Commander in Chief and the 
Presidents constitutional authority’ to conduct tlic Kation’s foreign affairs.”) (emphasis added): Statement 
on Signing the Enhanced Border Security and Visa Entry Reform Act of 2002, 38 WEEKLY CoMP. PRfts. 
Dec. S22, 822 (May 14, 2002) {‘‘Section 2(4)(G) of the Act defines as a Fedora! iaw enforcement agency 
the 'Coastal Security Seivicc.' Because no such agency exists, artd the principal agency wiih coastal 
security funciioius is tJie U.S. Coast Guard, the executive branch shall construe thi?. provision, as referring to 
the Coast Guard,'*) (emphasis added). 

See, e.g., Statement on Signing the USA PATRIOT improvement and Reauthorization Act of 2005, 
iCONt-j; h’..y.rr;>(Sn j DC mcj-ce’is 
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say only !k}\v lie will “construe” — tkil interpref — statutes, and strongly imply that the 

rre,sident willfailhjully execute the statutes as so interpreted. 

In rare circumstances, the President may conclude that a statute is thoroughly 
imconstitutional on its lace, such that no constitutional interpretation is possible. In such, 
circumstances, the President’s oath to “preserve, protect and defend the Constitution of 
the United States”*’ and his duty to “take Care that the I,aws,”' including the 
Constitution,^ “be faithfully executed,”^ email that the President may (and perhaps must) 
decline to enforce such statutes.’’’ In such circuiusianccs, the President can and .should 
declare that this is his intention. 


42 WOEKLY Coxtiv PWts., Doc, 425. 425 (Mar. 9, 2006) (‘-’riic executive* brancli shall comtrue the 
provisions ofH.R. 3199 ... in a manner consisteni; with the Presideal's consdtutional anthority to supervise 
the unitary executive branch and to withhold inlbnnation the disclosure of which could impair foreign: 
relation;?, national .security., the delibcFalive pi'oces.se3 of the Executive, or the performance of the 
Executive’s corislitutional duties.’'} (e.tnphasi5 added); Statement on Signing the Department of Defense. 
EmergeBcy Supplemental Appropriations to Address Hurricanes in the Gulf of Mexico, ajtd Pandemic 
[nllueoTia Act, 2006, 4t WEEK! Y COMP. PRES. DOC'. 1918, 1919 [Dec.. 30, ?.005) (“The executive branch 
shall construe {the provisions] of the Act . . . relating to detainees ... in. a manner consis-tent with the 
comthutionHl authority of the P,resident to supervi.se the unitaiy executive branch and as Commander in 
Chief and consistent with the constitutional limitations on the judicial power, which will assise in achieving 
the shared objective of the Congress and the President . , , of protecting the American people from further 
terrorist attacks.”) (emphasis added). 

’ See. Whbstf.r'.s Third New lNTERNAiK>NAr, Dictionary 489 (19S6) (definiiig “consnue’’ tis “to 
construct”: defining “construcf’ as “to construe or interpret (as a document, statement, expression}”); see 
also BLAC.K'S Law Dictionary 333 (8lh ed. 2004) (defining “con.stme’' as “[t]o analyze and e.spiaiii tlje 
mea?iing of (a .sentence or passage)”), 

Hl.S, CONST, art, iL§l.d,8. 
id. art, i.I, § 3. 

^ See id. art. VI, cl. 2 (“ rhis Constitution . . . shall be the supreme Law of the Land . , . 

]L§3- 

Witils some .scholars disagree with this propos.ition, sec Dawn E. Johiisen, Presidential Non- 
Enforcement of Constieurinnally Objeciionahle Siulvles. 63 l.,AW' & CONTRMP. PllOBS. 7, 14--22 (2000) 
(describing the debate), the executive branch has consistently endorsed it, see Presideniial Authority to 
Decline to Execute Unconstiiutioiiai Statutes, 18 Op. Oil, Legal Counsel 199, 199 (1994) fTE-Yecutive 
branch olpinions dating lo at least 1860 assert tiie President’s authority to decline to eftectuate enactments 
that the President views as unconstitutional.”): id at 202 (“[E]very President since Eisenhower has issued 
signing statemems in which he stat.ed that he would refuse to execute unconsritufional provisions.”), as 
have four .iustices of the Supreme Court., see i-'reytae v. CommT of iniemaJ Revenue, 501 U.S. 868, 906 
(1991) (Scaiia, joined by O’Connor, J,, Kennedy. J., & Soutor, L, concurring in part and concurring hv 
the judgment) (“P|E was not enough simply Co repose the powder to execute the lavvs ... in the President: it 
was also necessary iy provide him with the means to resist legislative encroachment upon that power. The 
means selected vvere various, including . . . [the power] to disregard fiavvs] when they are- 
unconstitutional.”): see also Pl'NN.SYI.VAN'lA .AND T\IC. FT.DER.M. CONSTSTUItON 1787-1788, at .304-305 
(.John Bach McVIaster & Frederick D. Sto.ite eds., !8S8) (quoting Jame-s Wilson .saying, “it is possible that 
the legislature . . . may transgress the bound.s as.signed to it, and an act may pass in the usaai mode 
n<)lwiths.iafiding that transgression; but when it comes to be discussed before tiic Judges, when they 
consider its principles, and find it to be incompatible with the superior powers of the consiitiition, it is their 
duty' to pronouttce It void , . . . Jn tlic same manner the President of the United Stales could shield himself 
and refuse to carr}- into effect an act that violaies the consiitittion") (second emphasis added). 
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Bul even in tliese very rare cases, it is not quite correct to say that the- President has 
“annouttcc[d] that he intends to violate the law,”'* In such cases, the President 
announces, in effect, that in his judgment the statute at issue was not "‘made in 
Pursuance” of the Constitution;*^ that it is not, therefore, “supreme Law' of the Land”;” 
and, thus, that it is not among the “L,aws’’ that tie must ‘hake care . . . be faitlifiilly 
executed.'”''^ 

Of course, Congress may disagree with the President’s conslilutiona! judgment, and so, 
from its perspective, such a declaration may seem to amount to an “a.nnounce[ment] that 
he intends to violate the iaw'.”* ' But e ven if so, in many such cases, there will be no need 
for a legislative remedy. Depending on the circumstances, the courts may have an 
opportunity to resolve the dispute. Indeed, according to President Clinton’s Office of 
Legal Counsel, “the President may base his decision to comply (or decline to comply) 
[with a statute that he believes is unconsUtutionalj in pait on a desire to afford .the 
Supreme Court an opportunity’ to review the constitutional judgment of the legislative 
branch.”'^ 

If judidai review' is lUiHkciy or if Congress is unsatisfied with that prospect, Congress 
may contemplate a legislative remedy. In such circumstances, its best remedy is simply 
to consider whether it might achieve the same policy result with a dirfe.rent, more clearly 
constitutional statute,'^ In many cases, the Constitution may block one means but not 
another for achieving the .same end. And therefore, oftentimes, Congress and the 
President ^vilj be able to agree on an eminently constitutional solution. 

As a general matter, constitutional disagreements among the three branches are a natural 
and inevitable aspect of our separation of powers,'^ If such disagreements are in good 

” Rep. Conyers i.e«er.-Vi/pra note I. 

'^U.S. CONST, art. VI, cL 2. 

’’ M 

hi art, IL § 3. 

’■ Rep. Conyers Letter, supra note 1 . 

Sec Presidential Auiiwrity to Decline to Execute Unconstitutional Statutes, 18 Op. Off. Leuai 
Counsel 199, 201 {1994). 

See Bovvsher v. SjTtar, 478 US. 714, 733 - 34 (1986) (’‘[Ojnee Congress makes its choice in enacting 
legislation, its pcu-ticipatioii end.s. Congress can thereafter coixrol the execution of its enacUneni 
indirectly- - by passing new legislation.’"). 

See. Unpublished Mc.inordr!dum of James bJadison, quoted in Frank H. Easterbrook, Prevdentiaf 
Revieiv, 40 Casi: W. RES. L. REV. 905, 921 (1990) (“‘[Elach fdepartmentj must in the exercise of its 
functions be guided by the text: of the Constitution according to his own interpretation of it . . . ,”) 
(alteration in origijial); Michael Stokes Paulsen, The Most Dangerous Branch- ExeatiDe Tower ta Say- 
What the law is, 83 GlIO. L.J. 217, 222 (1994) (“[T|he power to imerpret the law, including the 
{,'onstitutioi!, is like any other power too iinpottant to vest irt a single set of hands. As a mailer of fi.rst 
principles of constitutiocal structure and the political theory underlying that structure, we should be 
siTongly disinclined to FukI the meta-power to imerpi'cl tiie Constitution , . . centralized in a s,ingk 
institution (like the Supreme Court).'’); Nicholas Quinn Rosenfcranz, federal Rules of Sfamioiy 
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failh — that is, if all branche.s are faithful to their consiiiutional oaths as best ihej' know 
how — then these disagreements should not ponend a constimiional crisis. 

I hope that you find tills letter responsive and useful. Please let me know if the 
Comniitiee has any additional questions. 


Sincerely, 


Nicholas Quinn Rosenkranz. 


Imerpretariort, 115 Harv. L. Rkv. 2085, '20<^8 n,7 (2002) (’ Each branch has an iiidc^pcndejil obligation lo 
read the Constitutinn in the host way it know.s hovv.’')'- 
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Response to Post-Hearing Questions from Charles J. Ogletree, Jr., Jesse 
Climenko Professor of Law, Harvard Law School 


May 14, 2007 


The Honorable John Conyers 
Chairman, Committee on the Judiciary 
United States House of Representatives 
Washington, DC 20515 


Dear Congressman Conyers: 

Let me begin by thanking you for the invitation to participate in the United States 
House of Representatives Judiciary Committee hearing on presidential signing statements 
held on January 3 1 , 2007. It was an honor and a privilege to appear before the Committee 
to address the many questions that were raised about the President’s use of authority. 

I received a request from the House Judiciary Committee staff to respond to the 
following question: “What are the remedies available to the legislative branch when the 
President announces that he intends to violate the law?” I am happy to answer that 
question and wish you all the best in proceeding with these matters. 

First, it is important that the United States House of Representatives Judiciary 
Committee appreciate the gravity of these matters, and the ensuing challenges created as 
a result of the recent extensive use of presidential signing statements. While some 
presidents have used the occasional signing statement in one regard or another, in the last 
seven years it has become a substitute for the President’s authorized use of his veto 
powers. As you know from the American Bar Association Commission on Presidential 
Signing Statements, our report listed several recommendations that would guide the 
federal government in responding to these matters. Most importantly, we suggested that 
Congress enact legislation requiring the President promptly to submit official copies of 
all signing statements that are issued. Moreover, the purpose was to ensure that the 
executive branch report to Congress the reasons and legal arguments in support of the 
President’s intention to decline to enforce all or part of any particular law. We trust that 
this recommendation will be followed actively and immediately. 

Additionally, it is important that the legislative branch of government makes clear 
that it will pursue other remedies, including judicial review, when it is of the opinion that 
the executive branch does not intend to follow the law as enacted by Congress. This 
would allow Congress the authority to ensure that the intent and purpose of these actions 
are being pursued. Furthermore, it is important that the Legislative Branch understand 
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that it has essential authority through the appropriation of funds to detennine whether or 
not the President’s actions in some way undermine the implementation of laws that have 
been duly enacted. When the presidential signing statements are used to avert the purpose 
and intent of the law, Congress should not provide funding for what it views as 
unauthorized exercises of executive power which effectively thwart the intent of 
legislation. 

It is imperative that Congress take its role as the independent legislative branch of 
government seriously by closely examining presidential signing statements by any 
member of the executive branch at any time. Congress must ensure that agencies are 
aware that without the authority provided by Congress through appropriations, laws will 
not be able to take effect. 

I appreciate having the opportunity to appear before the United States House of 
Representatives Judiciary Committee and wish you well in pursuing these important 
matters. 


Sincerely, 


Charles J. Oglctree, Jr. 

Jesse Clirneiiho Professor of Law 
hounding & f'.xecutive IJirector, 

Charles Hamilton Houston 
Institute for Race & Justice 


CJO/bId 
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Newspaper article entitled “ ‘Signing Statements’ Are a Phantom Target,” by 
Laurence H. Tribe, August 9, 2006, The Boston Globe, submitted by the 
Honorable F. James Sensenbrenner, Jr., a Representative in Congress 
FROM THE State of Wisconsin 


The Boston Globe 

August 09, 2006 Wednesday 
THIRD EDITION 

'SIGNING STATEMENTS' ARE A PHANTOM TARGET 
BYLINE: LAURENCE H. TRIBE 
SECTION: OP-ED; Pg. A9 
LENGTH: 1626 words 

THE FINAL REPORT of the American Bar Association Task Force opposing 
presidential "signing statements" barks up a constitutionally barren hee. It's not the 
statements that are the true source of constitutional difficulty. On the contrary, signing 
statements, which a president can issue to indicate the way he intends to direct his 
administr ation to construe ambiguous statutes, are informative and constitutionally 
unobjectionable. So too are many signing statements signaling a presidents intention not 
to enforce a particular provision that he deems constitutionally offensive in an otherwise 
unobjectionable omnibus measure that he's not prepared to veto. 

Statements of the latter character have been issued by prior presidents of both political 
parties without protest from critics in Congress or elsewhere, and wisely so, for it seems 
to me a serious mistake to maintain that a presidenfs only legitimate options are either to 
veto an entire bill or to sign it and then enforce it in its entirety regardless of his 
good-faith views as to constitutional infirmities, either of some part of the bill or of some 
set of possible applications. 

A number of US senators, on both sides of the aisle, appear to be interested in knowing 
what Congress might be able to do legislatively to increase the likelihood that a lawsuit 
challenging these statements can go forward, so that what they regard as executive 
lawmaking in defiance of the powers of Congress won't go unchallenged. But these 
requests for assistance presuppose that issuing signing statements represents "executive 
lawmaking" in "defiance of the powers of Congress," a premise I cannot share. 

To be sure, I believe that President Bush has abused the practice of using signing 
statements as signals of presidential intentions regarding both ambiguous statutes and 
ones with embedded unconstitutional provisions. But the fact that the incumbent president 
has used such statements in ways that expose a certain cynicism in signing rather than 
vetoing measures that he has no intention of applying and enforcing as Congress intended 
asseifing that he regards Congress as having trespassed on his constitutional prerogatives 
is objectionable not by virtue of the signing statements themselves but rather by virtue of 
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the president's failure to face the political music by issuing a veto and subjecting that veto 
to the possibility of an oveiride in Congress. It is also objectionable on occasion because 
of the inflated view of executive prerogative that the president has often announced. 

Challenging the signing statements themselves, or the general practice of using them, 
does not represent even a plausible way of contesting this president's manifestly 
unreviewable decision to sign rather than veto any particular law, however cynical that 
decision might be and however unconvincing his explanations are. Nor does challenging 
such statements represent a plausible way of contesting the overblown character of this 
president's views of his constitutional prerogatives. That is something that can be tested 
judicially only in a gemtine "case or controversy" that arises out of a decision to carry out 
the threat of non-enforcement made by his signing statement, and by someone with the 
constitutional standing to press such a challenge against what amounts to an executive 
omission to act. 

Nothing Congress could possibly do seems to me capable of generating a ripe "case or 
controversy," witbin the meaning of Article III of the Constitution, out of the presidenfs 
mere issuance of the underlying threat. Nor is it clear that Congress could endow anyone 
with the proper legal interest in a matter, without which Article Ill's standing to press 
such a challenge would be absent, even if the requisite case or conti oversy was thought to 
exist. 

None of this is meant to deny that, when presidential defiance of a congressional directive 
takes the form not simply of an omission to act but of a course of conduct by members of 
the executive branch that causes injury to others as, for example, by subjecting to 
inhumane beatrnent those whom the president deems "unlawful combatants" and whom 
he refuses to shield in accord with the Geneva Conventions, as in Hamdan v. Rumsfeld 
the individuals subjected to such treatment may have suitable standing to mount a 
challenge under Article 111. But such a challenge would not be to the signing statement 
that arguably predicted those individuals' fates, but instead to the conduct that made good 
on the president's threat. 

And Congress may surely confer standing on individuals and groups that it reasonably 
deems likely to be victims of such practices as wanantless electronic sm veillance in 
violation of the Fourth Amendment or of the Foreign Intelligence Surveillance Act 
standing to challenge programs of the National Security Agency or others when 
individuals or groups reasonably believe they are being targeted. Suitable congressional 
legislation may replace judicial findings with legislative findings of fact regarding the risk 
that members of a designated group are indeed likely to be so victimized, in 
circumstances where they might be unable to demonstrate the relevant facts themselves. 
But no foiTn of legislation that Congress might enact, it seems to me, could manufacture 
an injury where there is none. And I see no injury but only insult in the signing statements 
to which both the ABA Task Force and various senators have objected. 
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On the related matter of presidential signing statements that tout the "unitai'y executive” 
theory in particular, what seems crucial to recognize is that the concept that would limit 
congressional oversight of the president, as it is bandied about both by Bush in his signing 
statements and by many of his critics, is too amorphous to represent a useful organizing 
principle for assessing the undoubtedly dangerous and inflated views of unilateral 
presidential power that have characterized much of what this administration has done 
with respect to the Guantanamo detention camps, the treatment of detainees in the "war 
on teiTor," the NSA's once-secret program of warrantless electr onic surveillance in 
defiance of FISA and in purported reliance on the Authorization to Use Military Force, 
and much else. 

Far more useful would be deflating the concept itself, demonstrating its obfuscatory 
character, and insisting, in some more focused form than the Task Force report does, that 
the Necessaiy and Proper Clause of Article I of the Constitution empowers Congress, not 
the president, both to structure and to regulate the overall conduct of officials in the 
executive branch an undertaking entailing an exercise of lawmaking authority that is not 
part of "the executive power" vested by Article II in the president. 

Finally, insofar as President Bush has exercised his powers to engage in surreptitious 
electronic surveillance without court-issued wairants in violation of FISA, on the basis of 
an implausibly broad construction of his inherent Article II powers and a reading of the 
Authorization to Use Military Force that was rightly repudiated in a slightly different 
context by the Supreme Court's Hamdan decision, the "fix" reportedly negotiated between 
the White House and Senator Arlen Specter, in which the legality of the NSA program of 
wan antless surveillance would be submitted for adjudication on the basis of a one-sided 
presentation to the FISA court by the executive branch, is as transparently phony and 
futile as is the suggestion of a congressionally enacted vehicle to confer standing on 
someone to obtain a judicial ruling on the legality of this president's signing statements. 
The FISA court would be authorized to control the evidence to be considered, the forum 
for its consideration, whether the proceedings would be public or secret, and whether the 
result would be published or kept rmder wraps. And it alone would be authorized to 
appeal an adverse ruling. 

Although Congress has ample authority to identify various groups as likely victims of the 
contested warrantless wiretapping practice and to authorize such groups to sue in federal 
court to obtain a definitive ruling on the constitutional and other legal questions 
presented. Congress has no authority of which 1 am aware to create a secret, one-sided 
pseudo-adjudication of those questions on the basis of anon-adversary presentation fully 
controlled by one side. 

Whatever else one might say about the sound of one hand clapping, it is most assuredly 
not the sound of a genuine court resolving a genuine case or contr oversy in the way that 
courts have functioned for centuries, whether with or without special safeguards to 



127 


protect national security from the perils of leaky couifrooms. 

What the ABA Task Force attack on the phantom of the Bush signing statements, the 
legislative platform for challenging those statements judicially that its position is 
inspiring, and the phony Bush-Specter deal for an asymmetrical whitewash of the 
contested program of NSA surveillance have in common is that all three compound rather 
than correct the distortions in the separation of powers and the system of checks and 
balances that the Framers had the farsightedness to design but that latter-day pretenders to 
the throne of constitutionalism and the crown of original intent routinely flout even as 
they profess fealty to the ideals they embody. 

It's about time to take the Constitution seriously rather than playing it for whatever 
partisan advantage its symbols appear to offer. Durable though the constitutional system 
has been, and enduring though I have long believed it to be, there's only so much abuse 
that even it can take without collapsing imder the weight of the garbage being heaped on 
its sturdy but far from invincible frame. 
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The New York Times 

February 4, 2007, 9:37 pm 

Who’s Afraid of Presidential Signing Statements? 

By Stanley Fish 

Last week John Conyers, chairman of the House Judiciary Committee, announced that he 
would soon hold hearings on President Bush’s use of presidential signing statements. 
Presidential signing statements, which have been around since the administration of 
James Momoe, are issued contemporaneously with the signing of a bill into law and come 
in a variety of flavors. 

A signing statement can be a foim of cheerleading in which the chief executive 
congratulates himself and members of Congress for having done something good. It can 
be an effort to “clarify” ambiguous statutory language in a policy direction favorable to 
the president’s views. It can be a move in the perpetual tug-of-war between the executive 
and the legislative branches: the president announces his displeasure with certain of the 
bill’s provisions in the hope that next tune around Congress will send hun something 
more to his liking. It can be an expression of doubt by the president as to the 
constitutionality of one or more provisions: he may say I’m signing this, but I don’t think 
this part of it is constitutional and I’m not going to implement it. 

It can be a declaration of the president’s intention to administer the bill, but with the 
proviso - and this is a George W. Bush favorite - that it shall be construed “in a manner 
consistent with the president’s constitutional authority.” Here the message is, you can 
pass legislation infringing on my areas of authority (which in the case of the present 
president means all the areas there are), but I’m going to ignore it, so there! And finally, a 
signing statement can be a president’s specification of what the bill he now signs means; 
here the claim of authority is not institutional, but interpretive, and it is a claim nicely 
explicated by the title of an article critical of the practice: “Let Me Tell You What You 
Mean” (by Bradley Waites in the Georgia Law Review). 

President Bush’s signing statements have provoked considerable protest, especially since 
2005, when he followed the signing of an amendment (sponsored by Senator John 
McCain) forbidding torture of prisoners with a pledge to always keep in mind the 
objective “of protecting the American people from further terrorist attacks.” In short, we 
won’t torture unless 1 decide that we have to. Statements like these are what Congressman 
Conyers has in mind when he complains that the “basic rights of democracy” - the right 
to elect legislators who have the primary responsibility for making laws - will be 
undermined by a president who signs laws but then announces “that he is free to carry 
them out or not, as only he sees fit.” 

Defenders of the practice reply that it has been around for a very long time, that 
presidents of both parties have had recourse to it, that its legality has been affirmed in 
several Supreme Court decisions (others dispute this), and that its use is necessary if the 
president is to faithfully execute the laws of the land as he is commanded to do in article 
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II, section 3 of the Constitution. Rather than settling matters, however, invoking this 
clause provokes arguments about its meaning. One side says, “faithfully execute” means 
carry out the laws Congress has enacted as the separation of powers require you to do; the 
other side says, “faithfully execute” means take care that the laws you execute are 
constitutional and do not encroach upon executive prerogatives. It’s a question of what 
you’re being faithful to: a process, or a substantive vision of what it is good to do. 

Answers to that question do not fall out along party lines. Bruce Fein, who was associate 
deputy attorney general under President Reagan, regards presidential signing statements 
as “great usurpations of the power to legislate.” Walter Dellinger, assistant attorney 
general under President Clinton, wrote two widely cited memos (in 1993 and 1994) 
defending and elaborating the proposition that “there are circumstances in which the 
president may appropriately decline to enforce a statute that he views as 
unconstitutional.” 

“Circumstances” is the key word, for it marks the difference between what has been 
called the “Dellinger paradigm” and the theoiy of presidential signings first put forward 
in the Reagan administration by Attorney General Edwin Meese, Deputy Assistant 
Attorney General Samuel Alito (yes, that one), and Steven Calabresi, who was special 
assistant to the attorney general. Dellinger’s brief for presidential signing statements 
comes with what he has recently described as “cautionaiy guidelines” (guidelines he 
thinks the Bush administration has ignored). First, the president should start by presuming 
that the laws the Congress sends up to him are constitutionally valid. Second, if the 
president believes that the Supreme Court would uphold the constitutionality of a 
provision, he should execute the provision even if, in his view, it does not pass 
constitutional muster. It is only if he believes both that the provision is unconstitutional 
and that the court would so decide that the president, says Dellinger, should consider 
declining to execute it; for he would then be giving weight to his own conclusion only 
because he believes it to be the conclusion the Couit will reach. 

The importance of these cautions is that they identify the authoritative actors and place 
limits on their powers. Congress, not the president, makes laws. The courts, not the 
president, inteipret them. The president may be convinced that a piece of legislation is 
unwise. But his judgment as to its un-wisdom is not a legal reason for his declining to 
execute it. (It may be a reason to veto it, and one of the ob jections to signing statements is 
that they are vetoes not subject to override.) And the president may have a definite view 
as to what the legislation means, and that view might include conclusions as to its 
constitutionality, but his is not the view that counts. He may be the commander in chief 
but he is not the interpreter in chief Indeed, with respect to interpretive authority, he is in 
no better a position than the proverbial man in the sheet or the baseball fan who prefers 
his own judgment about balls and shikes to the umpire’s; it’s just not his call. 

This is decidedly not the view of Meese, Alito and Calebresi, who did not hide the fact 
that they wanted to make presidential signing statements an integral part of the 
inteipretive process. In a 1986 memo (“Using Presidential Signing Statements to Make 
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Fuller Use of the president’s Constitutionally Assigned Role in the Process of Enacting 
Law”), Alito identified as a “primary objective” to “ensure that presidential signing 
statements assume their rightful place in the interpretation of legislation.” Meese’s 
contribution to this effort was to airange for the publication of signing statements in the 
periodical United States Code Congressional and Administrative News. It will now be the 
case, he explained “that the presidential statement on the signing of a bill will accompany 
the legislative history from Congress so that all can be available to the court for future 
construction of what the statute really means.” 

But why should what the president says (as opposed to what my dentist says) be part of 
what the court takes into accoimt when it is trying to determine what a statute “really 
means”? Or to put the question somewhat more technically, in what way is what the 
president says evidence of what a statute really means. Calabresi has an answer to that 
question and it comes in three parts. Part 1 : The president is “a necessary player in the 
American legislative process.” Yes, but being necessary to the legislative process is one 
thing - Congressional aides and White House staffers are necessary players - and having 
a role in specifying the meaning of legislative words is another. How do you get from one 
to another? Well, try part 2: Committee reports are considered “probative of legislative 
intent,” and “presidential signing statements are precisely analogous to Senate and House 
committee reports.” No they’re not. House and Senate committee reports are probative 
(count as evidence of meaning) because they are reports on what the drafters of the 
legislation were thinlcing and saying; it is what they had in mind that a court will be trying 
to figure out in the event of an interpretive dispute. 

The comt has no reason to be interested in what a president has in mind unless - and this 
sometimes happens - he has collaborated with members of Congress in the framing of the 
bill; he is then a coauthor, not in a metaphorical, but in a real sense, and therefore his 
intentions are relevant. Absent that special circumstance, his intentions are not to the 
point. 

But, and this is Calebresi’s part 3, at least they are clear. There may be a doubt, he 
observes, as to whether every member of a committee agrees with whaf s in the report, 
but as “solely authored” docmnents, presidential signing statements are “reliable 
indicators of the original intention of the president when he signs a bill into law.” But the 
president’s original intention is not the original intention of the bill’s authors; it is the 
intention of an interpreter, and given that it is the intention of an interpreter without 
standing, its clarity is without value. In a chain of non-reasoning, this is the weakest link: 
here’s a clear presidential intention; let’s use it to determine what a bill means even if he 
had nothing to do with writing it. It’s like looking for your keys rmder the street lamp, not 
because you lost them there, but because it happens to shed light. 

The argrrment for inserting presidential signing statements into the process of statutory 
construction is hopeless, without any basis in anything except a desire for control and 
power. Putting the statements into the United States Code Congressional and 
Administrative News doesn’t get them any closer to an interpretive relevance they could 
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never have, even if the volumes of that periodical were piled as high as the moon. 

But no matter. It’s all rhetorical anyway and without very much legal effect. In a report 
for Congress, T.J. Halstead of the Congressional Research Service observes that “it does 
not appear that the courts have relied on signing statements to any appreciably substantive 
fashion.” What this shows is that despite the theoretical ambitions of a line of 
conservative ideologues from Edwin Meese to David Addington (often described as the 
architect of George W. Bush’s efforts in this vein), signing statements are more theater 
than law. But of coiu'se, at times, theater can be more politically effective than law, and if 
it is the theater of the bully pulpit (if 1 may mix my metaphors), signing statements may 
indeed be doing a lot of work. And that work may be, as Conyers and others fear, bad. 
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Guess who is opening, reading your mail: 

OUR OPINION: CONGRESS MUST HOLD HEARINGS ON SIGNING 

STATEMENTS 

SECTION: A; Pg. 14 

LENGTH: 448 words 

The postal legislation that President Bush signed into law last month seems innocent 
enough. It gives the government the right to open mail without a warrant if there is 
suspicion that it may contain a bomb, anthrax or some other threatening substance. 
President Bush said the law gives the govemment no power that it doesn't already have. 
The U.S. Postal Inspection Seivice agrees. But the law isn't as benign as it seems. 

This law is more like the Trojan Horse of Greek mythology, in which the Greeks used a 
hollowed out giant wooden horse to invade and conquer Troy. President Bush attached a 
"signing statement" to the law that allows a president to authorize a search of mail in an 
emergency to "protect human life and safety" and "for foreign intelligence collection." 

750 signing statements 

Strictly speaking, the Postal Service is correct in saying that the law seems to authorize 
what already is permitted under the 1978 Foreign Intelligence Surveillance Act (FISA). 
But why attach the signing statement if the president already has the authority to open 
private mail? Therein lies the problem. 

In an investigative report last year. The Boston Globe reported that President Bush has 
issued signing statements more than 750 times during his presidency, more than all other 
presidents combined. A report by the nonpartisan Congressional Research Seivice found 
that the Bush administration is using the practice to assert the primacy of the executive 
branch and to ignore, change or circumvent laws with which the president disagrees. 

Expansive powers? 

From the CRS report: The "broad and persistent nature of the claims of executive 
authority forwarded by President Bush appears designed to inure Congress, as well as 
others, to the belief that the president, in fact, possesses expansive and exclusive powers 
upon which the other branches may not intrude." 

President Bush has used signing statements to allow to him to ignore the anti-torture 
legislation passed by Congress last yeai; to refuse to disclose infonnation requested by 
the commission investigating the 9/11 attacks and to prevent an inspector general from 
conducting audits and oversight of spending by the Coalition Provisional Authority in 
Iraq, among other things. 
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The scope of the president's use of signing statements is breathtaking and scary. With a 
sweep of his pen, the president can intrude into citizens' private affairs, hide financial 
bungling by the government, negate months of hard work by Congress and commit or 
cover up a multitude of sins and wrongdoing. Congress has a solemn duty to, at 
minimum, conduct open hearings on the use of signing statements and demand a full 
accounting from the president. 
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THIRD EDITION 

ENDING BACK-DOOR VETOES 

SECTION: EDITORIAL; Pg. AlO 

LENGTH: 453 words 

OVER THE LAST five years, congressional leaders have barely squawked as President 
Bush signed bills and then quietly but explicitly declared his intention to discount key 
provisions of them. He has attached such statements to more than 800 laws, at last count. 
Left unchallenged, the president's so-called "signing statements" would represent a 
unilateral change to the structure of the US government, a change that no one outside the 
White House played any role in enacting. 

Y esterday, a bipartisan task force of the American Bar Association concluded that these 
statements violate the constitutional separation of powers. And the panel called for 
federal legislation that would allow for judicial review of any statement in which the 
president claims the authority to disregard all or part of a law. 

The bar association's House of Delegates has yet to vote on the recommendations, but 
endorsing them should be viitually automatic for a group of lawyers. Whether the White 
House or congressional leaders will act on the proposal is another story. For decades, 
presidents asked the bar association, which represents the nation's lawyers, to evaluate the 
credentials of judicial nominees, but the cmrent President Bush put an end to that 
practice. His administiation heats the bar association as just another interest group, to be 
humored or ignored as he pleases. 

But the task force has a point. Bush has employed signing statements more often and 
more aggressively than any of his predecessors, as the Globe's Chailie Savage 
documented in a series of articles this spring. The laws in question touch on fundamental 
values, such as whether US military interrogators should be allowed to torture detainees. 

The adrninisti'ation's defenders say the president is merely objecting to imconstitutional 
provisions specifically, ones that infringe on the rightful powers of the executive within 
otherwise deshable legislation. But even if the Bush administration were correct on that 
point, back-door vetoes only relieve Congress of its obligation to make laws that are 
constitutional. The task force notes that deciding constitutionality is up to the federal 
courts. "The Constitution is not what the President says it is," the panel's report declares. 

Congress was right to prohibit the use of torture by American inten ogators. If the 
president opposed that ban, he had the right to veto it. That, of course, would have looked 
bad, both at home and around the world. But while a veto-by-signing-statement might 
have been more convenient politically, no part of the Constitution gives the president the 
right to have it both ways to enforce parts of laws that magnify the power of the executive 
branch and then ignore the rest. 

The New York Times 
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One of the abiding curiosities of the Bush administration is that after more than five years 
in office, the president has yet to issue a veto. No one since Thomas Jefferson has stayed 
in the White House this long without rejecting a single act of Congress. Some people 
attribute this to the Republicans' control of the House and the Senate, and others to Mr. 
Bush's reluctance to expend political capital on anything hut tax cuts for the wealthy and 
the war in Iraq. Now, thanks to a recent article in The Boston Globe, we have a better 
answer. 

President Bush doesn't bother with vetoes; he simply declares his intention not to enforce 
anything he dislikes. Charlie Savage at The Globe reported recently that Mi'. Bush had 
issued more than 750 "presidential signing statements" declaring he wouldn't do what the 
laws required. Perhaps the most infamous was the one in which he stated that he did not 
really feel bound by the Congressional ban on the torture of prisoners. 

In this area, as in so many others, Mr. Bush has decided not to take the open, forthright 
constitutional path. He signed some of the laws in question with great fanfare, then 
quietly registered his intention to ignore them. He placed his imperial vision of the 
presidency over the will of America's elected la-wmakers. And as usual, the Republican 
majority in Congress simply looked the other way. 

Many of the signing statements reject efforts to curb Mr. Busb's out-of-control sense of 
his powers in combating tenorism. In March, after frequent pious declai'ations of his 
commitment to protecting civil liberties, Mr. Bush issued a signing statement that said he 
would not obey a new law requiring the Justice Department to report on how the F.B.l. is 
using the Pati iot Act to search homes and secretly seize papers if he decided that such 
reporting could impair national security or executive branch operations. 

In another case, the president said he would not instruct the military to follow a law 
baning it from storing illegally obtained intelligence about Americans. Now we know, of 
comse, that Mr. Bush had already authorized the National Seemity Agency, which is mn 
by the Pentagon, to violate the law by eavesdropping on Americans' conversations and 
reading Americans' e-mail without getting warrants. 

We know from this sort of bitter experience that the president is not simply expressing 
philosophical reservations about how a particular law may affect the war on terror. The 
signing statements are not even all about national security. Mr. Busb is not willing to 
enforce a law protecting employees of nuclear-related agencies if they report misdeeds to 
Congress. In another case, he said he would not turn over scientific infoimation 
"uncensored and without delay" when Congress needed it. (Remember the altered 
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environmental reports?) 

Mr. Bush also demurred from following a law forbidding the Defense Department to 
censor the legal advice of militai'y lawyers. (Remember the ones who objected to the 
torture-is-legal policy?) Instead, his signing statement said military lawyers ai'e bormd to 
agree with political appointees at the Justice Department and the Pentagon. 

The founding fathers never conceived of anything like a signing statement. The idea was 
cooked up by Edwin Meese III, when he was the attorney general for Ronald Reagan, to 
expand presidential powers. He was helped by a young lawyer who was a true believer in 
the unitary presidency, a euphemism for an autocratic executive branch that ignores 
Congress and the courts. Unhappily, that lawyer, Samuel Alito Jr., is now on the Supreme 
Court. 

Since the Reagan era, other presidents have issued signing statements to explain how they 
interpreted a law for the purpose of enforcing it, or to register narrow constitutional 
concerns. But none have done it as profligately as Mr. Bush. (His father issued about 232 
in four years, and Bill Clinton 140 in eight years.) And none have used it so clearly to 
make the president the interpreter of a law's intent, instead of Congress, and the arbiter of 
constitutionality, instead of the courts. 

Like many of Mr. Bush's other imperial excesses, this one serves no legitimate purpose. 
Congress is run by a solid and iron-fisted Republican majority. And there is actually a 
system for the president to object to a law: he vetoes it, and Congress then has a chance to 
override the veto with a two-thirds majority. 

That process was good enough for 42 other presidents. But it has the disadvantage of 
leaving the chief executive hound by his oath of office to abide by the result. This 
president seems determined not to play by any rules other than the ones of his own 
making. And that includes the Constitution. 
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